COMMON COUNCIL
AGENDA ITEMS
Item

Voting

Date: 02-03-2021
Time: 6:00 PM
Location: City of Ithaca Public
Meetings YouTube Channel

Presenter(s)
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Mayor Svante L. Myrick

20 Mins

No
No

*Note: See instructions
on how to participate
on page 2-3 of the
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40 Mins

Yes

Common Council

5 Mins

Item
Call to Order
1.1 Additions to or Deletions from the Agenda
1.2 Proclamations/Awards
▪ J. Diann Sams Annual African-American History Month
Recognition
1.3 Special Presentations Before Council
▪ Question & Answer Session with Cornell Officials
1.4 Reports of Municipal Officials
2.1 Petitions and Hearings of Persons before Council
2.2 Privilege of the Floor – Mayor and Council

Consent Agenda Items
3.1 Resolution Authorizing Amendments to Health Care
Flexible Spending Account Plans
3.2 Resolution Authorizing Extension of Leave Time Made
Available Pursuant to the Families First Coronavirus Relief
Act Through March 31, 2021
3.3 South Cayuga Street Bridge Deck Replacement Project
City Administration Committee Items
4.1 Authorization to Enter into an Agreement with The
REACH Project, Inc. to Establish a Pilot Project LEAD
Program within the City of Ithaca
4.2 Resolution 2021 – Approve the Following Agreements:
(A) Amendment to Easement for the Outfall Pipe Facilities,
(B) Agreement for Access to and Use of Effluent and Access
Agreement,
(C) Easement Termination and Relocation Agreement,
(D) Proximity Disclosure Agreement
4.3 Approval of 2019 City Single Audit
4.4 Report of the City Controller

Yes

10 Mins

Yes

20 Mins

Yes
No

City Controller Thayer
City Controller Thayer

10 Mins
10 Mins

Item

Voting

Presenter(s)

Time Allotted

Historic Preservation
Planner McCracken

5 Mins

Item
Planning & Economic Development Committee Items
5.1 Authorization for Mayor to Execute “Inter-Municipal
Agreement Regarding Historic Preservation Staff Services
5.2 Certified Local Government Subgrant – Authorization to
Apply
5.3 Disposition & Development Agreement - West and Center
Sections of Green Street Garage Mixed-Use Urban Renewal
Project
5.4 A Local Law Entitled the “City of Ithaca Room Occupancy
Tax.”
5.5 City Participation to Finance the Public Portions of the
Green Street Garage Mixed-Use Urban Renewal Project
(West and Center Sections)
Mayor’s Appointments
6.1 Reappointments to the Ithaca Landmarks Preservation
Commission
6.2 Reappointment to the Civil Service Commission

Reports from Council and Staff
8.1 Reports of Special Committees
8.2 Reports of Common Council Liaisons
8.3 Report of City Clerk
8.4 Report of City Attorney
Meeting Wrap-Up
9.1 Approval of Minutes
9.2 Adjournment

Yes
Yes
Yes

Yes
Yes

Yes

10 Mins
Community
Development Director
Bohn
Economic Development
Director Knipe
Community
Development Director
Bohn

30 Mins

Mayor Myrick

5 Mins

Common Council

15 Mins

20 Mins
20 Mins

Yes

No

Staff

No
No

Common Council

5 Mins

How to Participate in Public Comment Virtually
You are welcome to participate in the public comment portion of the meeting in one of the
following ways:
Email Common Council Through the Agenda Link
Written comments can be submitted to Common Council using this form: Common Council
Public Comment Form Comments should be submitted no later than 5:00 pm on the day of the
meeting. These comments will not be read into the record but will be included as an attachment
to the meeting minutes. Any comments received after 5:00 pm will be saved for the next
meeting.
Register to Speak at a Meeting Via Zoom
At 9:00 am on the day of the Common Council meeting, a link will be opened on the Common
Council webpage to register for speaking at the beginning of the Zoom meeting. Up to 40

people can register to speak and the first hour of the meeting will be dedicated to public
speaking. Registration will close at 3:00 pm in order to allow time to calculate how long each
person will be allowed to speak. If you register, you will be emailed the Zoom link later that day.
Use that link to sign in and enter the Zoom meeting. You will be selected to speak in the order
that you were registered. You must be present in the meeting when it is your turn to speak or
you will forfeit your time. You can use video or telephone to participate.
Get Creative: Send us a Social Media Link
Send us a social media video with your thoughts and ideas. You can send it in using the public
comment link found on each agenda and then the URL to your video will also be included in the
public record.
Questions about the meeting protocol can be forwarded to City Clerk Julie Conley Holcomb at
(607) 274-6570 or jholcomb@cityofithaca.org in advance of the meeting.

CONSENT AGENDA:
CITY ADMINISTRATION COMMITTEE:
3.1 Resolution Authorizing Amendments to Health Care Flexible Spending

Account Plans
WHEREAS, the City of Ithaca (“City”) sponsors health care flexible spending account
(“HCFSA”) and dependent care flexible spending account (“DCFSA”) plans in which
employees of the City may elect to participate on terms as set forth in the plans; and
governing laws and regulations; and
WHEREAS, Section 214 of the Consolidated Appropriations Act of 2021 (the “CAA”)
allows amendments to be made to HCFSA and DCFSA plans to make their use more
beneficial to employees and dependents impacted by the COVID-19 pandemic; and
WHEREAS, the City desires to allow employees to avail themselves of the relief
provided by CAA Section 214; and
WHEREAS, amendment of the terms of the City’s HCFSA and DCFSA plan terms is
necessary to accomplish the foregoing; now, therefore, be it
RESOLVED, That the terms of the City’s HCFSA and DCFSA plans are amended,
effective immediately, as follows:
(1) Employees who participated in the City’s HCFSA plan, DCFSA plan, or both,
during 2020 and who, at the end of the 2020 plan year, had a balance remaining in
either account, may carry the applicable account balance(s) forward into 2021, and
(2) Employees who participate in the City’s HCFSA plan, DCFSA plan, or both,
during 2021 and who, at the end of the 2021 plan year, have a balance remaining
in either account, may carry the applicable account balance(s) forward into 2022
without limitation, and
(3) Employees eligible to participate in the City’s HCFSA plan, DCFSA plan, or
both, may make up to two changes in their plan elections at any time in 2021,
including elections to participate, increase or decrease contributions, or to cease to
participate, without regard to whether a qualified status change has occurred, and
(4) Employees participating in the City’s DCFSA may receive reimbursement for
the care of dependent children up to age 13 from contributions made in 2020,
including from 2020 contributions that are carried over to 2021, and, be it further
RESOLVED, That the City’s Mayor, Director of Human Resources, and Controller shall
take such actions as they deem necessary or desirable to document and communicate,
or to cause the administrator of the City’s HCFSA and DCFSA plans to document and
communicate these plan amendments to employees eligible for participation in the
plans, and to implement the foregoing amendments and make the amended plan
features available to employees as promptly as practicable.

3.2 Resolution Authorizing Extension of Leave Time Made Available Pursuant to
the Families First Coronavirus Relief Act Through March 31, 2021
WHEREAS, on March 18, 2020, the federal government adopted the Families First
Coronavirus Relief Act (“FFCRA”);
WHEREAS, the FFCRA required certain employers, including the City of Ithaca (the
“City”), to provide specified paid leave benefits to employees to assist them in managing
illness and family care demands during the COVID 19 pandemic, including leave
pursuant to the Emergency Family and Medical Leave Expansion Act (“EFMLA Leave”)
and the Emergency Paid Sick Leave Act (“EPSLA Leave”), effective on or about April 2,
2020; and
WHEREAS, the FFCRA mandate for covered employers to provide EFMLA Leave and
EPSLA Leave expired on December 31, 2020; and
WHEREAS, Section 286 of the Consolidated Appropriations Act, 2021 (“CAA”)
authorized employers to voluntarily extend the time by which employees must use
EFMLA Leave and EPSLA Leave from December 31, 2020 to March 31, 2021, on the
terms stated in the initial FFCRA enactment and without increasing the limits on
mandated leave contained in the FFCRA; and
WHEREAS the CAA, like the initial FFCRA, does not extend any subsidy or refundable
tax credit to public sector employers to defray all or a portion of the cost of EFMLA
Leave or EPSLA Leave; and
WHEREAS, the City nevertheless desires to allow employees continued use of paid
leave benefits provided under the terms of the FFCRA, as initially adopted, through
March 31, 2021; now, therefore, be it
RESOLVED, That the City shall extend the time by which EFMLA Leave and ESPLA
Leave may be used by employees on the terms contained in the FFCRA as initially
enacted into law, and under applicable regulations duly adopted thereunder, to March
31, 2021; and be it further
RESOLVED, That the City shall continue to coordinate the paid leave benefits provided
by the City to employees with those provided pursuant to the FFCRA in the same
manner as it has to date to avoid duplication of payments whenever lawful and
practicable; and be it further
RESOLVED, That the City’s Mayor, Director of Human Resources, and Comptroller
shall make application for any federal or state assistance that may become available to
reimburse or otherwise defray the City’s costs of providing mandated or voluntary
benefits pursuant to the FFCRA, provided they deem the terms under which such
assistance is offered to be advantageous to the City.

3.3 South Cayuga Street Bridge Deck Replacement Project
WHEREAS, a project for the rehabilitation of the South Cayuga Street Bridge over Six
Mile Creek, P.I.N. 375616 (“the Project”) is eligible for funding under Title 23 U.S. Code
as administered by the Federal Highway Administration (FHWA), as amended, that calls
for the apportionment of the costs such program to be borne at the ratio of 80% Federal
funds and 20% non-Federal funds; and
WHEREAS, the City of Ithaca desires to advance the Project by making a commitment
of 100% of the non-Federal share of the costs of Scoping, Preliminary Design, Detailed
Design, Construction, and Construction Inspection; and
WHEREAS, this Project constitutes a reconstruction of facility in-kind on the same site
as well as maintenance or repair involving no substantial change in an existing facility,
and is, therefore, a Type II action (Categorical Exclusion) under the National
Environmental Policy Act (NEPA) Regulation and in accordance with 6 NYCRR Part
617 and CEQR Type II Action in accordance with Section 176-5 Type II actions
requiring no environmental review; and
WHEREAS, As part of the approved 2018 budget, Common Council authorized
$155,000 to cover the cost of participation in Scoping and Preliminary Design Phases
and an additional $25,000 (100% Local Share) to cover project administration cost; and
WHEREAS, On June 6, 2018, Common Council authorized $210,000 to cover the cost
of participation in Detailed Design; and
WHEREAS, On December 21, 2020, an additional $1,680,000 in funding for the Project
was made available by the New York State Department of Transportation to cover the
cost of participation in Construction and Construction Inspection; now, therefore, be it
RESOLVED, That the Common Council hereby authorizes the City of Ithaca to pay in
the first instance 100% of the Federal and non-Federal share of the cost of Scoping,
Preliminary Design, Detailed Design, Construction, and Construction Inspection thereof;
and, be it further
RESOLVED, That the City of Ithaca Common Council hereby amends CP#848 to add
$1,680,000 for a total of $2,070,000; and, be it further
RESOLVED, That funds needed for said Project shall be derived from the issuance of
Serial Bonds with the City’s estimated share of the Project cost not to exceed 8.25% or
$170,775; and, be it further
RESOLVED, That in the event the full Federal and non-Federal share costs of the
Project exceed the amount appropriated above, Common Council of the City of Ithaca
shall convene as soon as possible to appropriate said excess amount immediately upon
notification by New York State Department of Transportation thereof; and, be it further

RESOLVED, That the Mayor of the City of Ithaca of the County of Tompkins be and is
hereby authorized to sign all necessary Agreements with New York State Department of
Transportation to secure Federal Aid and Marchiselli Aid on behalf of the City of Ithaca,
and the Superintendent of Public Works is authorized to sign all necessary construction
documents, contracts, certifications, and reimbursement requests; and, be it further
RESOLVED, That the Superintendent of Public Works be and is hereby authorized to
administer the above Project; and, be it further
RESOLVED, That a certified copy of this resolution be filed with the New York State
Commissioner of Transportation by attaching it to any necessary Agreement in
connection with the Project, and be it further
RESOLVED, That this Resolution shall take effect immediately.

CITY OF ITHACA

108 East Green Street, Ithaca, New York 14850-6590
DEPARTMENT OF PUBLIC WORKS
Michael J. Thorne, P.E.
Superintendent
Telephone: 607/274-6527
Fax: 607/274-6587

MEMORANDUM
TO:

City Administration Committee

FROM:

Addisu Gebre, Bridge Systems Engineer

DATE:

January 6, 2021

RE:

S Cayuga St Bridge Project, CP#848

Please find attached a resolution seeking Common Council authorization to amend South Cayuga
Street Bridge Deck Replacement Project (CP#848) budget.
Common Council has already authorized $390,000 to cover the cost of participation in the
Scoping and Preliminary Design Phase, including an additional $25,000 to cover project
administration costs. With the attached resolution, I am requesting authorization to amend
CP#848 to include $1,680,000 (80% Federal/14.3% State/5.7% Local) additional funding. The
New York State Department of Transportation made the funding available to cover the cost of
construction and construction inspection phases.
The project will include removal of the existing steel beam/concrete deck slab superstructure and
replacement with new galvanized steel beams and composite concrete deck slab.
If you have any questions, please call me @ 607-274-6530 or email me agebre@cityofithaca.org

cc: Tim Logue, Director of Engineering Services

“An Equal Opportunity Employer with a commitment to workforce diversification.”

3.4 Approve Representatives to County Broadband Committee
WHEREAS, the Tompkins County Council of Governments (TCCOG) is convening a
committee to focus on broadband infrastructure development; and
WHEREAS, this committee will be charged with various tasks relating to the upcoming
Tompkins County Broadband Study; and
WHEREAS, TCCOG is asking each municipality with interest in the study to designate a
representative to serve on the committee; now, therefore, be it
RESOLVED, That Council person Ducson Nguyen be designated to serve on the
Tompkins County Broadband Infrastructure Development Committee to represent the
City of Ithaca, and, be it further
RESOLVED, That Council person George McGonigal be designated as the alternate
City of Ithaca representative to serve on the Broadband Committee.

CITY ADMINISTRATION COMMITTEE:
4.1 Authorization to Enter into an Agreement with The REACH Project, Inc. to
Establish a Pilot Project LEAD Program within the City of Ithaca
WHEREAS, in 2016, the City released “The Ithaca Plan,” a comprehensive set of
recommendations to address the opioid crisis, and substance abuse generally, within
the City of Ithaca; and
WHEREAS, a key recommendation of Ithaca Plan included establishing a local Law
Enforcement Assisted Diversion (“LEAD”) program, modelled after programs like the
LEAD program in Seattle, Washington, and intended to divert people convicted of
jailable offenses to substance abuse treatment; and
WHEREAS, the City and other stakeholders have continued to work toward the goal of
establishing a local LEAD program, but its development has been limited by funding;
and
WHEREAS, in 2020, in response to a federal Department of Justice grant solicitation for
Comprehensive Opioid, Stimulant, and Substance Abuse site-based Program, the
REACH Project, Inc, an Ithaca-based non-profit harm reduction medical practice,
submitted a proposal to secure funding to establish the Ithaca LEAD program; and
WHEREAS, the Department of Justice selected the City of Ithaca’s proposal, providing
a three-year grant and total grant amount of $900,000, and the City and the REACH
Project are interested in establishing a local LEAD Program pilot project; and
WHEREAS, the purpose of the Ithaca LEAD Program is to: 1) reduce racial disparities
among individuals entering the criminal justice system; 2) increase the diversion rate for
all eligible non-violent crimes; and 3) link participants to harm-reduction focused
Substance Use Disorder (SUD) and Mental Health providers, as well as other agencies
that address social determinants among the target population; and
WHEREAS, the City of Ithaca is the recipient of the grant, and the REACH Project has
committed to employ, supervise, and train caseworkers and/or case managers to
support the LEAD Program and grant goals; and
WHEREAS, in addition to employing the case management staff needed to support the
LEAD Program, the REACH Project shall assist City staff in its responsibilities to submit
and coordinate data for grant reporting requirements, and the City shall be responsible
for overall administration of the grant and ensuring that the grant provisions are fulfilled;
and
WHEREAS, the REACH Project and the City will be responsible for each organization’s
respective costs of the LEAD Program in the first instance, but shall submit for
reimbursement in accordance with the grant requirements and terms of the agreement
between the parties; and

WHEREAS, as the LEAD Program will not require additional City staffing or specifically
dedicated City resources at this time, program expenses are considered part of the
City’s 2021 budget and subject to reimbursement in accordance with the grant
requirements and the terms of the agreement with the REACH Project; now, therefore,
be it
RESOLVED, That Common Council supports the establishment of a LEAD program
and the partnership with the REACH Project to establish the program services; and, be
it further
RESOLVED, That the Mayor, upon the advice of the Controller and City Attorney, is
authorized to execute any and all documents necessary to accept and facilitate the
Department of Justice grant distribution; and, be it further
RESOLVED, That the Mayor, upon the advice of the City Attorney, is authorized to
execute a funding agreement with the REACH Project, Inc. to memorialize the roles and
responsibilities with respect to federal grant and LEAD program.

FUNDING AGREEMENT
ITHACA LAW ENFORCEMENT ASSISTED DIVERSION
“LEAD” PROGRAM
This Agreement is made as of _______________, 2021, between the following parties:
The City of Ithaca, a municipal corporation in the State of New York, with offices at 108
East Green Street, Ithaca, New York 14850, hereinafter the “City,” and
THE REACH PROJECT, INC., a not-for-profit corporation incorporated in the State of
New York, with offices at 402 North Cayuga Street, Ithaca, New York 14850, hereinafter
“The REACH Project.”
In consideration of the covenants contained herein and other good and valuable consideration, the
parties agree as follows:
1. The purpose of this Agreement is to establish a pilot - Law Enforcement Assisted
Diversion Program (the “LEAD Program”) within the City of Ithaca as described in the
2020 United State Department of Justice grant proposal responsive to the Comprehensive
Opioid, Stimulant, and Substance Abuse Site-based Program (COSSAP)FY 2020
Competitive Grant Solicitation, which is hereby attached and incorporated into this
Agreement as Exhibit A and referred to as the “Grant.”
2. The Term of this Agreement shall commence upon execution by the parties and terminate
one year thereafter. The parties anticipate renewal of the Agreement; however, the parties
understand and agree that funding is dependent on fulfillment of the terms, requirements,
and conditions of the Grant, and discussions to renew the agreement for the next annual
term will commence no later than October 31 of each year.
3. The REACH Project agrees to provide in-kind contributions to this Agreement as the host
agency for the LEAD Program providing case management and supervision of staff
providing services under the LEAD Program and compiling data and reports for purposes
of complying with the Grant requirements. This responsibility shall include all employee
benefits and other administrative expense overages related to the LEAD Program not
otherwise covered by the funding provided in this Agreement.
4. The City agrees to provide in-kind contributions to this Agreement as the project
coordinator for purposes of the Grant and the LEAD Program, including responsibility
for employee benefits and administration expense overages related to the City’s
coordination and administration of the LEAD Program and the Grant not otherwise
covered by the funding provided in this Agreement.
5. For the initial term of this Agreement, expenses of the REACH Project and City as
described in paragraphs 3 and 4 above are reimbursable from the Grant in the following
annual amounts:

a. REACH Project, an amount not to exceed $115,000;
b. City, an amount not to exceed $185,000.
6. The reimbursements set forth in paragraph 5 shall be distributed to The REACH Project
in such amounts as anticipated to support operation of the LEAD Program in the amount
of $9,583 per month of active program operation. The REACH Project shall be
responsible for preparing and submitting to the City representative periodic voucher
requests, and after review and approval by the City representative, the City representative
will forward the voucher to the City Controller’s office for payment processing.
7. The parties agree that the funding provided by this Agreement shall fund, in part, one part
time Outreach/Case Management supervisor, part time Data coordination manager, and
two full time Outreach/Case Managers employed by The REACH Project and carrying
out the goals and duties described in Exhibit A. The REACH Project shall be the
employer of the staff described in this paragraph to support the LEAD Program, and is
responsible for setting the outreach worker’s salary, providing all employment related
benefits, and have all hiring, disciplinary, and termination authority.
8. The REACH Project agrees that the eligible reimbursements set forth in paragraph 5 shall
be apportioned and spent in an amount to compensate and maintain an actively operating
LEAD Program providing the services agreed to by the parties and described in Exhibit
A. The REACH Project agrees that the funds provided in this Funding Agreement shall
be applied to outreach worker compensation first, and any excess may be applied to other
LEAD Program expenses.
9. The REACH Project shall track its LEAD Program expenses and provide the City with a
quarterly statement of such expenses in accordance with and meeting the Grant
requirements. The REACH Project shall track, record, maintain and provide data and
reports for the City’s administration of the Grant in accordance with and meeting the
Grant requirements. Failure to comply with data and expense reporting requirements may
delay and/or negatively impact the City’s receipt of grant funds. To the extent funds
cannot be reimbursed from the Grant for lack of compliance with the Grant reporting
requirements or because the expenses are not eligible under the Grant terms, the City is
not responsible for reimbursement of the REACH Project’s expenses.
10. All notices required or permitted hereunder shall be in writing and shall be served on the
parties at the addresses provided above.
11. Modification or renewal of this Agreement shall require a written Addendum, duly
executed by the representatives of all parties.
12. Each party agrees to defend, indemnify and hold harmless the other parties, including any
elected officials, public officers, employees, and agents from and against all losses or
claims, and costs incidental thereto (including costs of defense, settlement and reasonable
attorneys fees), resulting from bodily injuries or death to any person, damage (including
loss of use) to any property, other damages, or contamination of or adverse effects on the

environment, caused by the negligence or omissions of the indemnifying party and its
officials, officers, employees, and agents. Without limiting the foregoing, The REACH
Project specifically agrees to indemnify the parties for any liability, including but not
limited to costs of defense, under federal or state employment law arising out of any
function for which The REACH Project is responsible in connection with its status as the
employer.
.
13. The REACH Project shall secure and maintain policies of general and automobile
liability insurance during the life of this agreement. Such insurance shall protect against
liability arising from general liability and automobile liability in the performance of this
Agreement, in the sum of at least One Million Dollars ($1,000,000) each, and name the
City as additional insureds on the policy. The REACH Project shall also provide proof of
workers’ compensation and disability coverage required by the State of New York.
14. For the purpose of providing any notice required pursuant to this Agreement, the contact
persons for each party shall be as follows, unless modified by any party, pursuant to
written notices thereof provided to the other parties:
For the CITY OF ITHACA:
City representative is :
Travis Brooks, Deputy Director of GIAC
301 W. Court St.
Ithaca, NY 14850
607-272-3622
TBrooks@cityofithaca.org

AND

City Attorney
108 E. Green Street
Ithaca, NY 14850
(607) 274-6504
attorney@cityofithaca.org

For The REACH Project, Inc.
____________________________
SIGNED:
CITY OF ITHACA
By: _______________________________
Svante Myrick, Mayor

Date:__________________

4.2 RESOLUTION 2021- APPROVE THE FOLLOWING AGREEMENTS: (A)
AMENDMENT TO EASEMENT FOR OUTFALL PIPE FACILITIES, (B) AGREEMENT
FOR ACCESS TO AND USE OF EFFLUENT AND ACCESS AGREEMENT, (C)
EASEMENT TERMINATION AND RELOCATION AGREEMENT, AND (D) PROXIMITY
DISCLOSURE AGREEMENT
WHEREAS, City Harbor, LLC, a New York limited liability company (“City Harbor”) is the
owner of certain real property located at 101 Pier Road in the City of Ithaca, County of
Tompkins, State of New York, designated as Tax Map Parcel Number 17.-1-1.3 (the
“City Harbor Property”); and
WHEREAS, The Guthrie Clinic, a Pennsylvania non-profit corporation (“Guthrie” and,
together with City Harbor, “Developers”), is the owner of certain real property located at
101 Pier Road in the City of Ithaca, County of Tompkins, State of New York, designated
as Tax Map Parcel Number 17.-1-1.2 (the “Guthrie Property”); and
WHEREAS, the City of Ithaca, Town of Ithaca, and Town of Dryden (the
“Municipalities”) collectively own and operate the Ithaca Area Wastewater Treatment
Facility located at 525 Third Street in the City of Ithaca, County of Tompkins, State of
New York (the “Facility”); and
WHEREAS, the Developers have met multiple times with the Special Joint Committee
(the “SJC”) of the Facility and its designated representatives to discuss plans for
development of the City Harbor Property and the Guthrie Property which involve
multiple agreements with the Municipalities, and
WHEREAS, on August 21, 2019, the SJC adopted a resolution recommending the
Municipalities enter into an agreement with City Harbor allowing its use of Facility
effluent to heat and cool a development on City Harbor Property, pursuant to specified
terms and conditions, and such effluent is also proposed to be used to heat and cool a
development on Guthrie Property; and
WHEREAS, in relation with the developments on the City Harbor Property and Guthrie
Property, on June 17, 2020, the SJC adopted a resolution recommending the
Municipalities release a sewer easement, abandon in place an unused 30” outfall, and
enter into a replacement easement with Developers; and
WHEREAS, representatives of the SJC and staff have negotiated the following four
agreements with Developers: (A) Amendment to Easement for Outfall Pipe Facilities,
(B) Agreement for Access To and Use of Effluent and Access Agreement, (C)
Easement Termination and Relocation Agreement, and (D) Proximity Disclosure
Agreement; and
WHEREAS, on May 26, 2020, the City Planning and Development Board, acting as
Lead Agency in a coordinated environmental review of the Type I City Harbor and
Guthrie developments, determined that the proposed City Harbor and Guthrie

developments, and related actions encompassing the four agreements, will result in no
significant adverse impacts on the environment, and the City Planning and
Development Board issued a negative declaration of environmental significance for
purposes of Article 8 of the Environmental Conservation Law and 6 NYCRR Part 617
New York State Environmental Quality Review; and
WHEREAS, on December 16, 2020, the SJC approved a resolution recommending
approval of the four agreements, contingent on all Municipalities approving each
agreement and on all such approvals becoming effective, and the SJC further
recommended that the effective date of all four agreements occur simultaneously; and
(A) AMENDMENT TO EASEMENT FOR OUTFALL PIPE FACILITIES
WHEREAS, the Facility discharges treated sewage effluent (the “Effluent”) into Cayuga
Lake by way of an outfall pipe owned by Municipalities (the “Discharge Pipe”) that runs
through the City Harbor Property pursuant to an easement granted to the City of Ithaca
(as Agent-Municipality, acting on behalf of itself, the Town of Ithaca, and the Town of
Dryden, as tenants in common); and
WHEREAS, the Developers and Municipalities wish to amend this easement to
establish and confirm the rights of City Harbor to construct and maintain within the
easement parcel certain facilities and improvements necessary for the development and
use of the City Harbor Property and the Guthrie Property (the “Amendment to Easement
for Outfall Pipe Facilities”); and
(B) AGREEMENT FOR ACCESS TO AND USE OF EFFLUENT AND ACCESS
AGREEMENT
WHEREAS, Developers intend to access and utilize the Effluent flowing through the
Discharge Pipe in order to provide for the heating and cooling of improvements to be
constructed upon the City Harbor Property and Guthrie Property, pursuant to a certain
Agreement for Access To and Use of Effluent and Access Agreement by and among
City Harbor, Guthrie, and Municipalities (the “Effluent Use Agreement”); and
(C) EASEMENT TERMINATION AND RELOCATION AGREEMENT
WHEREAS, as authorized in the Municipalities’ 1984 Joint Sewer Agreement, the City
holds for the benefit of the three municipal owners of the Facility rights to (1) a 10-foot
wide sewer easement, and (2) a 30” outfall pipe (30” Outfall) located therein that served
the old City wastewater treatment plant and has not been used since the Facility began
operations, (“Sewer Easement”); and
WHEREAS, City Harbor and Guthrie, property owners of the respective tax map parcels
17.-1-1.3 and 17-1-1.2 on which the Sewer Easement is located, have requested that
the Municipalities release rights to the Sewer Easement and 30” Outfall; and

WHEREAS, City Harbor has offered to convey to the Municipalities a 20-foot wide
replacement easement to run between Cascadilla Creek and the City property line
along Pier Road (the “Replacement Easement”); and
WHEREAS, City of Ithaca and Town of Ithaca staff recognize the release of rights to the
Sewer Easement and 30” Outfall and acceptance of the Replacement Easement offered
by the Property Owners would not be detrimental to the Municipalities; and
WHEREAS, in consideration for, and to cover the expenses of, the release of its rights
to the Sewer Easement and 30” Outfall, the Developers have agreed to pay the City of
Ithaca $2,500, and
WHEREAS, the Municipalities must undertake individual processes to authorize
divestment of real property, which are subject to permissive referendum; and
(D) PROXIMITY DISCLOSURE AGREEMENT
WHEREAS, in connection with and as consideration for the execution of the Effluent
Use Agreement and Easement Termination and Relocation Agreement among
Developers and Municipalities that will allow improvements to be built on Developers’
properties, Municipalities have requested from Developers, and Developers have
agreed to provide to Municipalities, a commitment to disclose their respective Property’s
proximity to the Facility to each purchaser of or tenant leasing space within, upon, or for
maritime docking adjacent to their Property; now, therefore, be it
RESOLVED, That subject to the approval of the City Attorney, and subject to a
permissive referendum as permitted by law for the approval of the Easement
Termination and Relocation Agreement, that the this Common Council approves the
following agreements and authorizes their execution by the Mayor: (A) Amendment to
Easement for Outfall Pipe Facilities, (B) Agreement for Access To and Use of Effluent
and Access Agreement, (C) Easement Termination and Relocation Agreement, and (D)
Proximity Disclosure Agreement, contingent on all Municipalities approving each
agreement and on all such approvals becoming effective; and, be it further
RESOLVED, That the four agreements shall be finalized so that the effective date of
the: (A) Amendment to Easement for Outfall Pipe Facilities, (B) Agreement for Access
To and Use of Effluent and Access Agreement, (C) Easement Termination and
Relocation Agreement, and (D) Proximity Disclosure Agreement occur simultaneously.

ITHACA AREA WASTEWATER TREATMENT FACILITY
Special Joint Committee
TOWN OF ITHACA

To:

From:
Date:
Re:

CITY OF ITHACA

TOWN OF DRYDEN, OWNERS

City of Ithaca Common Council
Town of Ithaca Board
Town of Dryden Board
Cynthia Brock, Chairperson Special Joint Committee of the IAWWTF
January 20, 2021
Resolution to Recommend Approval of Agreements: (A) Amendment to Easement for Outfall
Pipe Facilities, (B) Agreement for Access To and Use of Effluent and Access Agreement, (C)
Easement Termination and Relocation Agreement, and (D) Proximity Disclosure Agreement

On behalf of the Special Joint Committee of the Ithaca Area Wastewater Treatment Facility (SJC), I am writing
to provide some background information to the attached Resolution and Agreements. At the December 16,
2020 meeting of the SJC, the board voted unanimously to recommend these Agreements for your approval.
BACKGROUND
The agreements you see before you are the culmination of a multi-year development process which began
with a casual conversation three years ago. In 2017 when developers first mentioned interest in the Johnson
Marina site, I commented that the IAWWTF was right next door and was an essential asset to the region, and
the wastewater treatment plant’s outfall pipe containing a tremendous amount of energy runs through
the marina, and wouldn’t it be amazing if that energy could be used? As time passed, the project expanded
and became more fully developed, the idea percolated among the engineers of both parties – “was it
economically and structurally feasible to use effluent-source energy to heat and cool a large-scale project?”.
If successful, this innovative project would dramatically reduce the greenhouse gas emissions normally
associated with a project of this size and make significant progress in achieving our community’s GHG
reduction goals.
On average, the IAWWTF (the Plant) treats 6.35 million gallons per day of wastewater, producing treated
effluent with temperatures between 55°F in the winter and 75°F in the summer. Initial feasibility studies
conducted by Taitem Engineering concluded that project use of Plant effluent thermal heat will result in
construction cost savings and reduced grid-based energy demand. Effluent energy provides 14,000 BTU/hr in
excess energy compared to ground source heating, thus reducing the need for the City Harbor/Guthrie
project to install and maintain larger and more expensive heat pump units.
Based on analysis done by Jose Lozano, who is Director of the IAWWTF’s Environmental Laboratory, the
effluent energy utilized by the project will have a negligible impact on the total energy contained in the
system, and not restrict the plant from future utilization of effluent heat for its own use. The project would
divert through a heat exchanger about 10% of the total effluent flowing through the outfall pipe, and the
change in temperature to total effluent flow after the effluent is returned to the outfall would be about 0.5°F
and have no impact on the temperature requirements under the Plant’s SPDES permit. Both City and
development staff are in ongoing communication with the NYS DEC to ensure that this effluent use system
meets all SPDES requirements for the Plant.
The SJC agreed that providing City Harbor and Guthrie access to the effluent for heating and cooling would
have limited impact on the long-term viability and needs of the plant. The proposed project provides

significant community benefits in terms of GHG reduction. On August 21, 2019, the SJC adopted a resolution
recommending the Municipalities enter into an agreement with City Harbor allowing its use of Facility
effluent to heat and cool a development on City Harbor property, pursuant to specified terms and
conditions. The effluent is also proposed to be used to heat and cool a development on Guthrie property.
AGREEMENTS
The complexity of implementing an innovative effluent energy use program such as this is made more
complex by the geographical location of the City Harbor and Guthrie properties. The development is not
only immediately adjacent to the Plant, but also located between the Plant and Cayuga Lake (the effluent
discharge point). The Plant is an industrial facility with associated occasional noise, lights, and odors, and in
the event of an emergency, the plant may discharge into Cascadilla Creek. Two easements cross through the
City Harbor property to provide for current and future infrastructure needs for the Plant, and agreements
were developed to address the needs of the Plant and the development. One easement contains the
effluent outfall pipe, which required an easement modification agreement. The second easement is to be
abandoned to allow better use of the land by City Harbor, and they have provided a substitute alternate
easement. Given that the outfall easement will be highly constrained against future expansion by the
development, the alternate easement preserves access to the discharge point and expansion flexibility that
the SJC deemed essential for the future interests of the Plant.
In terms of financial impact, the developers are covering all costs to the Plant, and once initiated the Plant
will be receiving an effluent use fee of approximately $17,000 annually, to increase by 2% per year. This fee
represents approximately 15% of the energy savings the development is receiving by using effluent-sourced
heating and cooling as compared to an air-source system.
In 2019 the SJC formed a working group to work with the City Harbor and Guthrie team to address issues and
concerns as they arose. The working group was made up of both SJC members and staff representing the
three municipal owners, including myself, Rich DePaolo, Jason Leifer/Ray Burger, Scott Gibson, CJ Kilgore,
Dan Thaete, Joe Slater and attorneys Susan Brock and Krin Flaherty.
The SJC brings forward the attached Resolution to Recommend Approval of Agreements for your approval:
(A) Amendment to Easement for Outfall Pipe Facilities,
This agreement modifies the existing easement, and sets forward the terms for use of land within the
easement
(B) Agreement for Access To and Use of Effluent and Access Agreement,
This agreement describes the terms for accessing the outfall pipe as well as terms for use of the
effluent for heating and cooling
(C) Easement Termination and Relocation Agreement, and
This agreement allows for the termination of one of the existing easements, and establishment of an
alternate relocated easement – this agreement is subject to permissive referendum because of the
easement termination
(D) Proximity Disclosure Agreement
In consideration for use of effluent and the termination of one of the easements, City Harbor and
Guthrie agree to include in rental and sales agreements a notice that their premises are part of a
green energy initiative entered into with the IAWWTF, which is located directly across Cascadilla
Creek.
If I can answer any questions you may have regarding these agreements, please do not hesitate to contact
me.

RESOLUTION 2021- __ APPROVE THE FOLLOWING AGREEMENTS: (A) AMENDMENT TO
EASEMENT FOR OUTFALL PIPE FACILITIES, (B) AGREEMENT FOR ACCESS TO AND USE OF
EFFLUENT AND ACCESS AGREEMENT, (C) EASEMENT TERMINATION AND RELOCATION
AGREEMENT, AND (D) PROXIMITY DISCLOSURE AGREEMENT
WHEREAS, City Harbor, LLC, a New York limited liability company (“City Harbor”) is the
owner of certain real property located at 101 Pier Road in the City of Ithaca, County of Tompkins, State
of New York, designated as Tax Map Parcel Number 17.-1-1.3 (the “City Harbor Property”); and
WHEREAS, The Guthrie Clinic, a Pennsylvania non-profit corporation (“Guthrie” and, together
with City Harbor, “Developers”), is the owner of certain real property located at 101 Pier Road in the City
of Ithaca, County of Tompkins, State of New York, designated as Tax Map Parcel Number 17.-1-1.2 (the
“Guthrie Property”); and
WHEREAS, the City of Ithaca, Town of Ithaca, and Town of Dryden (the “Municipalities”)
collectively own and operate the Ithaca Area Wastewater Treatment Facility located at 525 Third Street
in the City of Ithaca, County of Tompkins, State of New York (the “Facility”); and
WHEREAS, the Developers have met multiple times with the Special Joint Committee (the “SJC”)
of the Facility and its designated representatives to discuss plans for development of the City Harbor
Property and the Guthrie Property which involve multiple agreements with the Municipalities, and
WHEREAS, on August 21, 2019, the SJC adopted a resolution recommending the Municipalities
enter into an agreement with City Harbor allowing its use of Facility effluent to heat and cool a
development on City Harbor Property, pursuant to specified terms and conditions, and such effluent is
also proposed to be used to heat and cool a development on Guthrie Property; and
WHEREAS, in relation with the developments on the City Harbor Property and Guthrie Property,
on June 17, 2020, the SJC adopted a resolution recommending the Municipalities release a sewer
easement, abandon in place an unused 30” outfall, and enter into a replacement easement with Developers;
and
WHEREAS, representatives of the SJC and staff have negotiated the following four agreements
with Developers: (A) Amendment to Easement for Outfall Pipe Facilities, (B) Agreement for Access To
and Use of Effluent and Access Agreement, (C) Easement Termination and Relocation Agreement, and
(D) Proximity Disclosure Agreement; and
WHEREAS, on May 26, 2020, the City Planning and Development Board, acting as Lead Agency
in a coordinated environmental review of the Type I City Harbor and Guthrie developments, determined
that the proposed City Harbor and Guthrie developments, and related actions encompassing the four
agreements, will result in no significant adverse impacts on the environment, and the City Planning and
Development Board issued a negative declaration of environmental significance for purposes of Article 8
of the Environmental Conservation Law and 6 NYCRR Part 617 New York State Environmental Quality
Review; and
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WHEREAS, on December 16, 2020, the SJC approved a resolution recommending approval of the
four agreements, contingent on all Municipalities approving each agreement and on all such approvals
becoming effective, and the SJC further recommended that the effective date of all four agreements occur
simultaneously; and
(A) AMENDMENT TO EASEMENT FOR OUTFALL PIPE FACILITIES
WHEREAS, the Facility discharges treated sewage effluent (the “Effluent”) into Cayuga Lake by
way of an outfall pipe owned by Municipalities (the “Discharge Pipe”) that runs through the City Harbor
Property pursuant to an easement granted to the City of Ithaca (as Agent-Municipality, acting on behalf
of itself, the Town of Ithaca, and the Town of Dryden, as tenants in common); and
WHEREAS, the Developers and Municipalities wish to amend this easement to establish and
confirm the rights of City Harbor to construct and maintain within the easement parcel certain facilities
and improvements necessary for the development and use of the City Harbor Property and the Guthrie
Property (the “Amendment to Easement for Outfall Pipe Facilities”); and
(B) AGREEMENT FOR ACCESS TO AND USE OF EFFLUENT AND ACCESS AGREEMENT
WHEREAS, Developers intend to access and utilize the Effluent flowing through the Discharge
Pipe in order to provide for the heating and cooling of improvements to be constructed upon the City
Harbor Property and Guthrie Property, pursuant to a certain Agreement for Access To and Use of Effluent
and Access Agreement by and among City Harbor, Guthrie, and Municipalities (the “Effluent Use
Agreement”); and
(C) EASEMENT TERMINATION AND RELOCATION AGREEMENT
WHEREAS, as authorized in the Municipalities’ 1984 Joint Sewer Agreement, the City holds for
the benefit of the three municipal owners of the Facility rights to (1) a 10-foot wide sewer easement, and
(2) a 30” outfall pipe (30” Outfall) located therein that served the old City wastewater treatment plant and
has not been used since the Facility began operations, (“Sewer Easement”); and
WHEREAS, City Harbor and Guthrie, property owners of the respective tax map parcels 17.-11.3 and 17-1-1.2 on which the Sewer Easement is located, have requested that the Municipalities release
rights to the Sewer Easement and 30” Outfall; and
WHEREAS, City Harbor has offered to convey to the Municipalities a 20-foot wide replacement
easement to run between Cascadilla Creek and the City property line along Pier Road (the “Replacement
Easement”); and
WHEREAS, City of Ithaca and Town of Ithaca staff recognize the release of rights to the Sewer
Easement and 30” Outfall and acceptance of the Replacement Easement offered by the Property Owners
would not be detrimental to the Municipalities; and
WHEREAS, in consideration for, and to cover the expenses of, the release of its rights to the
Sewer Easement and 30” Outfall, the Developers have agreed to pay the City of Ithaca $2,500, and
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WHEREAS, the Municipalities must undertake individual processes to authorize divestment of
real property, which are subject to permissive referendum; and
(D) PROXIMITY DISCLOSURE AGREEMENT
WHEREAS, in connection with and as consideration for the execution of the Effluent Use
Agreement and Easement Termination and Relocation Agreement among Developers and Municipalities
that will allow improvements to be built on Developers’ properties, Municipalities have requested from
Developers, and Developers have agreed to provide to Municipalities, a commitment to disclose their
respective Property’s proximity to the Facility to each purchaser of or tenant leasing space within, upon,
or for maritime docking adjacent to their Property;
>,IDPXQLFLSDOLW\QHHGVWRKROGSXEOLFKHDULQJDGGDSDUDJUDSKDERXWWKHSXEOLFKHDULQJ
EHLQJKHOG@
now therefore be it
RESOLVED, that subject to the approval of >WKH$WWRUQH\IRUWKH7RZQ@>WKH&LW\$WWRUQH\@,
and subject to a permissive referendum as permitted by law for the approval of the Easement Termination
and Relocation Agreement, that the >7RZQ %RDUG RI WKH 7RZQ RI BBBB@>WKLV &RPPRQ &RXQFLO@
approves the following agreements and authorizes their execution by the >7RZQ 6XSHUYLVRU@>7RZQ
%RDUG@>0D\RU@: (A) Amendment to Easement for Outfall Pipe Facilities, (B) Agreement for Access To
and Use of Effluent and Access Agreement, (C) Easement Termination and Relocation Agreement, and
(D) Proximity Disclosure Agreement, contingent on all Municipalities approving each agreement and on
all such approvals becoming effective; and be it further
RESOLVED, that the four agreements shall be finalized so that the effective date of the: (A)
Amendment to Easement for Outfall Pipe Facilities, (B) Agreement for Access To and Use of Effluent
and Access Agreement, (C) Easement Termination and Relocation Agreement, and (D) Proximity
Disclosure Agreement occur simultaneously.
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THIS INDENTURE is made as of the ___ day of _________, 2021, by and among CITY
HARBOR, LLC, a New York limited liability company (“City Harbor”), CITY OF ITHACA, a
New York municipal corporation (“City of Ithaca”), in its individual capacity where indicated and
otherwise as part of the Municipalities as defined herein, TOWN OF ITHACA, a New York
municipal corporation (“Town of Ithaca”), and TOWN OF DRYDEN, a New York municipal
corporation (“Town of Dryden” and, collectively with City of Ithaca and Town of Ithaca,
“Municipalities”).
5(&,7$/6
WHEREAS, Pierce and Cleveland, Inc. (“Grantor”) executed a certain Easement for
Outfall Pipe Facilities dated as of May 27, 1983, and recorded in the Tompkins County Clerk’s
Office on July 14, 1983, in Liber 595 of Deeds at Page 509, and a certain Amendment to Easement
From [sic] Outfall Pipe Facilities dated as of April 1, 1985, and recorded in the Tompkins County
Clerk’s Office on May 3, 1985, in Liber 608 of Deeds at Page 598 (the “1983 Easement”; the 1983
Easement and Amendment to Easement, together, are referred to as the “Easement”), pursuant to
which Municipalities hold a permanent easement to construct, operate, maintain, repair, and
replace a sewage outfall pipe or pipes and other facilities described in the Easement over, and to
enter upon, a strip of land (such strip of land, the “Easement Parcel”) having a width ranging from
thirty (30) feet to approximately thirty-six (36) feet and extending across certain real property
located at 101 Pier Road in the City of Ithaca, County of Tompkins, and State of New York; and
WHEREAS, pursuant to the Easement, Municipalities presently own, operate and maintain
a sewage outfall pipe and appurtenant facilities located within the Easement Parcel; and
WHEREAS, City Harbor is the owner of certain real property, including the Easement
Parcel, located at 101 Pier Road in the City of Ithaca, County of Tompkins, State of New York,
designated as Tax Map Parcel Number 17.-1-1.3 (the “City Harbor Property”), and, as such, is the
successor to Grantor under the Easement; and
WHEREAS, The Guthrie Clinic, a Pennsylvania non-profit corporation, is the owner of
certain other real property located at 101 Pier Road in the City of Ithaca, County of Tompkins,
State of New York, designated as Tax Map Parcel Number 17.-1-1.2 (the “Guthrie Property”); and
WHEREAS, the parties wish to amend the Easement to establish and confirm the rights of
City Harbor to construct and maintain within the Easement Parcel certain facilities and
improvements necessary for the development and use of the City Harbor Property and the Guthrie
Property;
NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereby amend the Easement as follows:
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1.
Notwithstanding any contrary provision of the Easement, City Harbor and its
successors and assigns shall have the right to construct, operate, maintain, repair, and replace, in
accordance with City of Ithaca standards and requirements (including City of Ithaca Standard
Water & Sanitary Sewer Materials Specifications and City of Ithaca Standard Water & Sanitary
Sewer Details, or their successor specifications and details) the facilities and improvements
described in paragraphs 1(a)-(m) below upon, under, or over the Easement Parcel, for the use and
benefit of the City Harbor Property and the Guthrie Property. Facilities and improvements in
paragraphs 1(a)-(l) below are more particularly shown on a certain map of the Easement Parcel
and surrounding lands prepared by T.G. Miller, P.C., Engineers and Surveyors, titled “Phase 1,
City Harbor Development, City Harbor, LLC and the Guthrie Clinic, 101 Pier Road, Ithaca, New
York, Outfall Easement Plan,” dated July 14, 2020 and last revised October 27, 2020, and attached
hereto as Exhibit A:
(a)

Subsurface effluent thermal energy system (“System”) heat pump
water supply and return lines extending between improvements
located on the City Harbor Property and improvements located on
the Guthrie Property;

(b)

Subsurface System heat pump water supply and return lines
extending between the Point East and Point West buildings on the
City Harbor Property;

(c)

Subsurface System effluent water supply and return lines extending
between Municipalities’ sewage outfall pipe and improvements
located on the City Harbor Property;

(d)

Subsurface domestic water supply lines servicing the City Harbor
Property and/or the Guthrie Property;

(e)

Subsurface electric supply lines extending between the Point East
and Point West buildings and other improvements on the City
Harbor Property;

(f)

Subsurface storm sewer mains servicing the City Harbor Property
and/or the Guthrie Property, together with one or more associated
catch basins;

(g)

Subsurface fire water mains servicing the City Harbor Property
and/or the Guthrie Property, together with one or more associated
Ithaca Fire Department connections at ground level;

(h)

Subsurface electric and water supply lines running parallel to the
shoreline of Cascadilla Creek, together with one or more associated
electric/water pedestals at ground level;
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(i)

Pedestrian bridge extending above the Easement Parcel at the thirdfloor level, connecting the Point East and Point West buildings on
the City Harbor Property;

(j)

Concrete sidewalks for pedestrian use;

(k)

Asphalt pavement for pedestrian use along the shoreline of
Cascadilla Creek;

(l)

Various ground-level retaining walls and landscaped areas; and

(m)

Such other electric supply lines, water lines, sanitary and storm
sewer lines, drainage improvements, and pedestrian walkways as are
reasonably necessary and approved in writing by the City of Ithaca
Assistant Superintendent of Public Works and the Town Engineers
for the Town of Ithaca and Town of Dryden (or their successor
officials) for the development and use of the City Harbor Property
and the Guthrie Property.

2.
For the System facilities described in paragraphs 1(a)-(c) above, the following
shall apply. System facilities may be located in the Easement Parcel while the Agreement for
Access to and Use of Effluent among City Harbor, LLC, The Guthrie Clinic, City of Ithaca,
Town of Ithaca, and Town of Dryden, and dated _____ is in effect. City Harbor shall at the
direction of Municipalities either perform at its own expense the System construction,
operation, maintenance, repair, and replacement (“System Work”) that occurs within the
Easement Parcel, or reimburse Municipalities their actual costs for the Municipalities’
performance of such System Work within the Easement Parcel. City Harbor shall give
Municipalities reasonable advance notice of, and Municipalities shall have the right to
inspect, all System Work. City Harbor will pay for and own all System facilities within the
Easement Parcel, except Municipalities will own the bypass which routes effluent water to
and from the other System facilities. The bypass consists of the effluent water supply and
effluent water return piped connections from the sewage outfall that are within the Easement
Parcel, including all bypass valves and related mechanicals which are connected to the
sewage outfall pipe, up to and including the first inline isolation valves at the approximate
Easement Parcel boundary (these facilities owned by Municipalities are collectively referred
to as the Bypass”). At all times, Municipalities shall have unrestricted access to the Easement
Parcel and the valves controlling the Bypass. City Harbor shall perform at its own expense
the System Work that occurs outside the Easement Parcel, and City Harbor shall pay for and
own all System facilities outside the Easement Parcel.
3.
For all other private facilities and improvements located within the Easement Parcel
and described in paragraph 1 above, City Harbor shall at the direction of Municipalities perform
at its own expense the construction, operation, maintenance, repair, and replacement (“Facilities
Work”) that occurs within the Easement Parcel. City Harbor shall give Municipalities reasonable
advance notice of, and Municipalities shall have the right to inspect, all Facilities Work. City
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Harbor will pay for and own all such private facilities and improvements within the Easement
Parcel.
4.
For the stormwater facilities described in paragraph 1 above that are located within
the Easement Parcel and are to be dedicated to the City of Ithaca as public infrastructure, City
Harbor shall at the direction of Municipalities perform at its own expense the construction of such
stormwater facilities compliant with the specifications set forth by the City of Ithaca
Superintendent of Public Works that occurs within the Easement Parcel, or reimburse
Municipalities their actual costs for the Municipalities’ performance of such construction within
the Easement Parcel. City Harbor shall give Municipalities reasonable advance notice of, and
Municipalities shall have the right to inspect, stormwater facilities construction. Upon the City of
Ithaca’s acceptance of City Harbor’s offer of dedication of such stormwater facilities, the City of
Ithaca will own such stormwater facilities and will be responsible for their operation, maintenance,
repair, and replacement. The Municipalities and City Harbor hereby grant the City of Ithaca rights
to repair, maintain and replace the stormwater facilities dedicated to the City of Ithaca subject to
the conditions set forth in paragraph 5 below and as set forth in this paragraph. Notwithstanding
the restoration requirement in paragraph 6 of the 1983 Easement, upon completion of any activities
the City of Ithaca undertakes pursuant to this grant of rights that disturb the surface of the Easement
Parcel, the City of Ithaca will place and compact to 95% modified Proctor density engineered
backfill and will restore the surface to rough grade only. In non-emergency situations, the City of
Ithaca will give City Harbor reasonable notice and the opportunity to remove such surface facilities
and improvements prior to the City of Ithaca’s surface disturbance of the Easement Parcel. In
entering upon the Easement Parcel for the purposes of exercising or carrying out City Harbor’s
rights or actions under paragraphs 2 and 3 above, City Harbor and its successors and assigns (i)
shall not interfere with the construction, operation, maintenance, repair, or replacement of the
stormwater facilities, or otherwise cause injury or damage to the stormwater facilities and (ii) shall
otherwise comply in all respects with the terms of the Easement.
5.
Except for roof drain storm sewer pipes and low voltage landscape lighting wires,
all subsurface utilities and System lines and pipes described in paragraph 1 above that are located
within the Easement Parcel and cross the sewage outfall pipe in a location where no sheet piles
exist must be encased in steel casing sleeves for the full width of the Easement Parcel. Where
sheet piles exist, the steel casing sleeves must extend from the sewage outfall pipe centerline to
four feet beyond the sheet pile on either side of the sewage outfall pipe. No steel casing sleeves
are required within the Easement Parcel for any System piping that is directly connected to the
sewage outfall pipe.
6.
Upon each completion of System Work or Facilities Work, City Harbor shall at the
direction of Municipalities either perform at its own expense the following actions or reimburse
Municipalities their actual costs for the Municipalities’ performance of the following actions:
remove from the Easement Parcel all materials and debris resulting from the System Work or
Facilities Work, and restore the ground surface as near as is practicable to its original condition
before such construction, or (if applicable) to the improved condition required by City Harbor’s
approved plans and specifications. All materials and debris so removed shall be disposed of at
City Harbor’s expense and in strict compliance with all state, federal and local laws, rules and
regulations and in compliance with all permit requirements.
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7.
Notwithstanding the restoration requirement in paragraph 6 of the 1983 Easement,
upon completion of any activities the Municipalities undertake pursuant to the Easement that
disturb the surface of the Easement Parcel, the Municipalities will place and compact to 95%
modified Proctor density engineered backfill and will restore the surface to rough grade only.
Municipalities do not have the obligation to restore, repair or replace, or to pay for the restoration,
repair or replacement of, any pavement, sidewalk, promenade, walkway, landscaping, lighting,
wall, bench, bike rack or other surface facilities or improvements removed or damaged by
Municipalities’ activities within the Easement Parcel. In non-emergency situations, the
Municipalities will give City Harbor reasonable notice and the opportunity to remove such surface
facilities and improvements prior to the Municipalities’ surface disturbance of the Easement
Parcel.
8.
City Harbor will not construct, install or place any facility, improvement or other
item lower than 22 feet 7 inches above the Easement Parcel’s finish grade.
9.
Within thirty (30) days of receipt of documentation of same, City Harbor shall
reimburse the Municipalities for their costs to maintain and/or protect City Harbor improvements
(including, but not limited to, subsurface utilities, the pedestrian bridge, sidewalks and
promenades) when the Municipalities perform activities pursuant to the Easement.
10. The rights granted hereunder to City Harbor and its successors and assigns to enter
upon the Easement Parcel to carry out the construction, operation, maintenance, repair, and
replacement of the facilities and improvements identified herein, and to allow the location of such
facilities and improvements within the Easement Parcel, are subject to the following. In entering
upon the Easement Parcel for such purposes, and in carrying out such purposes and exercising
such rights, City Harbor and its successors and assigns (i) shall not interfere with the construction,
operation, maintenance, repair, or replacement of the sewage outfall pipe or any other facilities or
improvements of Municipalities located therein pursuant to the Easement, or cause injury or
damage to the sewer outfall pipe or any such facilities or improvements, and (ii) shall otherwise
comply in all respects with the terms of the Easement.
11.

City Harbor and Municipalities shall maintain insurance coverage as follows:

(a)
City Harbor shall maintain insurance coverage in the form and not less than
the amounts contained in the Municipalities’ Insurance Requirements, attached and incorporated
herein as Exhibit B. Each policy of insurance maintained by City Harbor pursuant to this
paragraph shall name as additional insureds each of Municipalities and the Special Joint
Committee established by Municipalities to oversee the operation of the Ithaca Area Wastewater
Treatment Facility. Upon request of Municipalities, City Harbor shall furnish to Municipalities
current certificates of insurance evidencing City Harbor’s maintenance of the insurance policies
required hereunder. Municipalities may from time to time change the Municipalities’ Insurance
Requirements. The Municipalities will notify City Harbor of such changes, and City Harbor will
comply with such changes upon receipt of said notification.
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(b)
Municipalities shall, at their own cost and expense, obtain and maintain,
and shall cause any contractors performing work on the System at Municipalities’ request to obtain
and maintain: (i) comprehensive commercial general liability insurance with minimum limits of
not less than $1,000,000 per occurrence/claim, and $3,000,000 annual aggregate for bodily injury,
including death, and property damage, and personal injury; and (ii) workers’ compensation
insurance, employer’s liability insurance, and each other form of insurance to the extent required
by law to provide coverage of loss resulting from injury, sickness, disability, or death of employees
of Municipalities in the minimum amounts required by law and otherwise compliant with the law.
Such insurance shall be provided by insurance companies acceptable to City Harbor and be
licensed to conduct business in the State of New York with an AM Best Rating of A- or better.
Upon request of City Harbor, Municipalities shall furnish to City Harbor current certificates of
insurance evidencing Municipalities’ maintenance of the coverage required hereunder. City
Harbor shall be named as additional insured with respect to all policies of insurance except
workers’ compensation insurance. City Harbor shall also be notified at least thirty (30) days prior
to the cancellation, reduction, or material change in coverage or reduction in AM Best Rating.
12.

Paragraphs 9 and 10 in the 1983 Easement are superseded by the following:

(a)
Except as provided in paragraph 7 above, Municipalities agree to fully
defend, indemnify, and hold harmless City Harbor and its respective affiliates, directors, officers,
members, managers, employees, and representatives (collectively, “City Harbor’s Indemnified
Parties”), from and against all claims, actions, suits, demands, damages, liabilities, obligations,
losses, settlements, judgments, costs, and expenses (including, without limitation, reasonable
attorneys’ and experts’ fees and costs), whether or not involving a third party claim, which any or
all of them may incur, resulting from bodily injuries (or death) to any person, damage (including
loss of use) to any property, other damages, contamination of, or adverse effects on the
environment, caused by the acts or omissions of Municipalities or Municipalities’ employees,
agents, or subcontractors, related to or arising out of their work, activities, facilities or other
improvements performed or located within the Easement Parcel. This indemnification shall not
extend to the proportion of damages, losses, and claims caused by a reckless, intentional wrongful,
or negligent act of the City Harbor Indemnified Parties.
(b)
City Harbor agrees to fully defend, indemnify, and hold harmless the City
of Ithaca, Town of Ithaca, Town of Dryden, Special Joint Committee and their respective elected
officials, public officers, Boards, employees, members and agents (collectively, the “Municipal
Indemnified Parties”) from and against all claims, actions, suits, demands, damages, liabilities,
obligations, losses, settlements, judgments, costs, and expenses (including, without limitation,
reasonable attorneys’ and experts’ fees and costs), whether or not involving a third party claim,
which any or all of them may incur, resulting from bodily injuries (or death) to any person, damage
(including loss of use) to any property, other damages, contamination of or adverse effects on the
environment, or Ithaca Area Wastewater Treatment Facility SPDES permit violations, caused by
the acts or omissions of City Harbor or of City Harbor’s employees, agents, subcontractors, guests
and invitees related to or arising out of their work, activities, facilities or other improvements
performed or located within or without the Easement Parcel. This indemnification shall not extend
to the proportion of damages, losses and claims caused by a reckless or intentional wrongful act
of the Municipal Indemnified Parties or, where City Harbor is not in breach of the provisions of
6

this Easement and no emergency situation exists, by the Municipal Indemnified Parties’
negligence.
(c) The City of Ithaca agrees to fully defend, indemnify, and hold harmless the
Municipal Indemnified Parties from and against all claims, actions, suits, demands, damages,
liabilities, obligations, losses, settlements, judgments, costs, and expenses (including, without
limitation, reasonable attorneys’ and experts’ fees and costs), whether or not involving a third party
claim, which any or all of them may incur, resulting from bodily injuries (or death) to any person,
damage (including loss of use) to any property, other damages, contamination of or adverse effects
on the environment, or Ithaca Area Wastewater Treatment Facility SPDES permit violations,
caused by the acts or omissions of the City of Ithaca or of the City of Ithaca’s employees, agents,
subcontractors, guests and invitees related to or arising out of their stormwater work, stormwater
activities, stormwater facilities or other stormwater improvements performed or located within the
Easement Parcel.
13. Nothing in the Easement, express or implied, is intended to or shall confer upon
any person or entity (other than the parties hereto) any right, benefit or remedy of any nature
whatsoever under or by reason of the Easement.
14. In the event that City Harbor conveys the City Harbor Property to an entity the
ownership of which is the same as, or substantially similar to, that of City Harbor, then City Harbor
shall be permitted to assign all of its rights and obligations under the Easement, as amended hereby,
to such entity without the prior written consent of Municipalities and, upon such assignment, the
assignee entity shall assume, and City Harbor shall be released from, any and all duties,
obligations, and liabilities of City Harbor under the Easement arising after such conveyance of the
City Harbor Property.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have caused this instrument to be duly executed as
of the date first written above.

&,7<+$5%25//&
By:
___________________________
Name: ___________________________
Title: ___________________________









&,7<2),7+$&$
By:
___________________________
Name: ___________________________
Title: ___________________________
72:12),7+$&$




By:
___________________________
Name: ___________________________
Title: ___________________________
72:12)'5<'(1
By:
___________________________
Name: ___________________________
Title: ___________________________
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STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
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STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
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WARNING: It is a violation of New
York State Law for any person,
unless acting under the direction of
a licensed Architect, to alter this
document in any way. If a document
bearing the seal of an Architect is
altered, the altering Architect shall
affix to such document his seal and
the notation "altered by" followed by
his signature, the date of such
alteration, and a specific description
of the alteration.
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Insurance Requirements of City of Ithaca, Town of Dryden and Town of Ithaca (collectively the
“Municipalities”)
City Harbor shall procure and maintain insurance against any and all losses, costs, expenses, claims,
liabilities, actions, or damages, including liability for death or injuries to any person or persons, damage
to property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with City Harbor’s use or occupancy of the Easement Parcel.
The following are the minimum required insurance coverages:


D

&RPPHUFLDO*HQHUDO/LDELOLW\

Bodily Injury and Property Damage:
Products/Completed Operations:
Personal Injury & Advertising Injury:
General Aggregate:
Damage to Rented Premises:



E

$1,000,000 Each Occurrence
$2,000,000 Aggregate
$1,000,000 Each Person/Organization
$2,000,000 Per Location Basis
$1,000,000

%XVLQHVV$XWRPRELOH/LDELOLW\

Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos


F

([FHVV8PEUHOOD/LDELOLW\

Bodily Injury and Property Damage:
General Aggregate:




G

$5,000,000 Each Occurrence
$5,000,000 Per Location Basis

:RUNHUV &RPSHQVDWLRQ (PSOR\HUV /LDELOLW\

Workers’ Compensation Limits:
Employers Liability Limits:
x
Each Accident
x
Disease Each Employee
x
Disease Policy Limit







H

$1,000,000 Each Accident

Statutory Limits
$1,000,000
$1,000,000
$1,000,000

3ROOXWLRQ/LDELOLW\ 


Pollution Liability with limits of Insurance of not less than $1,000,000 each occurrence
and $2,000,000 Annual Aggregate.
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1.
The insurance carriers providing the required coverages shall be licensed to do so in
New York State, and shall be rated no lower than "A- X" by the most recent Best's Key Rating Guide
unless otherwise agreed to by the Municipalities. 
2.
All policies must be endorsed to include the Municipalities, namely City of Ithaca,
Town of Ithaca, and Town of Dryden, and the Special Joint Committee, as additional insureds on a
primary and non-contributory basis
3.
All policies must be endorsed to waive all rights of subrogation against the
Municipalities and the Special Joint Committee. 
4.
City Harbor shall deliver upon request of the Municipalities a Certificate of Insurance
(including copies of the Additional Insured and Waiver of Subrogation endorsements) acceptable to the
Municipalities certifying that policies of insurance for the required coverages have been issued and are
in effect. Upon expiration or cancellation of any policy, City Harbor shall immediately deliver to the
Municipalities a Certificate of Insurance evidencing proper renewal or replacement of the policy.
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THIS AGREEMENT (this “Agreement”) is entered into as of the ___ day of _________,
2021 (the “Effective Date”), by and among CITY HARBOR, LLC, a New York limited liability
company (“City Harbor”), THE GUTHRIE CLINIC, a Pennsylvania non-profit corporation
(“Guthrie” and, together with City Harbor, “Developers”), CITY OF ITHACA, a New York
municipal corporation (“City of Ithaca”), TOWN OF ITHACA, a New York municipal corporation
(“Town of Ithaca”), and TOWN OF DRYDEN, a New York municipal corporation (“Town of
Dryden” and, collectively with City of Ithaca and Town of Ithaca, “Municipalities”).
RECITALS:
WHEREAS, City Harbor is the owner of certain real property located at 101 Pier Road in
the City of Ithaca, County of Tompkins, State of New York, designated as Tax Map Parcel Number
17.-1-1.3 (the “City Harbor Property”); and
WHEREAS, Guthrie is the owner of certain real property located at 101 Pier Road in the
City of Ithaca, County of Tompkins, State of New York, designated as Tax Map Parcel Number
17.-1-1.2 (the “Guthrie Property”); and
WHEREAS, Municipalities collectively own and operate the Ithaca Area Wastewater
Treatment Facility located at 525 Third Street in the City of Ithaca, County of Tompkins, State of
New York (the “Facility”); and
WHEREAS, the Facility discharges treated sewage effluent (the “Effluent”) into Cayuga
Lake by way of an outfall pipe owned by the Municipalities (the “Discharge Pipe”) that runs
through the City Harbor Property pursuant to an easement granted to the City of Ithaca (as AgentMunicipality, acting on behalf of itself, the Town of Ithaca, and the Town of Dryden, as tenants in
common) by instrument dated May 27, 1983, and recorded in the Tompkins County Clerk’s Office
on July 14, 1983, in Liber 595 of Deeds at page 509 (the “1983 Easement”); and
WHEREAS, the 1983 Easement is modified by the Amendment to Easement for Outfall
Pipe Facilities of even date (the “2021 Amendment to Easement”), which is attached to this
Agreement as Exhibit A and will be filed in the Tompkins County Clerk’s Office; and
WHEREAS, the 2021 Amendment to Easement does not change the area covered by the
1983 Easement, but it allows specified City Harbor and City of Ithaca infrastructure to be placed
within the 1983 Easement area; and
WHEREAS, Developers wish to access and utilize, and Municipalities are willing to grant
to Developers the right to access and utilize, the Effluent flowing through a Bypass (as hereinafter
defined) system to be installed on the Discharge Pipe on City Harbor’s Property in order to provide




ϭ

for the heating and cooling of improvements to be constructed upon the City Harbor Property and
the Guthrie Property, in accordance with the terms and conditions set forth herein;
NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Developers and Municipalities agree as follows:
1.
Access to and Use of Effluent. At all times during the Term (as hereinafter
defined), Developers shall have the right to access and use the Effluent flowing through a bypass
in the Discharge Pipe (the “Bypass”) for the purpose of extracting from such Effluent thermal
energy to be used in the heating and cooling of improvements constructed upon the City Harbor
Property and the Guthrie Property. To facilitate use of the Effluent in such manner, Developers
shall be permitted to construct, maintain, repair, and replace a heat pump system that includes the
Bypass and the heat exchangers (the “System”) which shall be connected directly to the Discharge
Pipe (via the Bypass) and shall temporarily divert from the Discharge Pipe a portion of the Effluent
flowing therein, through a non-contact thermal energy transfer loop before it is returned to the
Discharge Pipe. System construction, maintenance, repair and replacement is hereafter referred to
as “System Work.” Developers shall at the direction of Municipalities either perform at their own
expense the System Work that occurs within the 1983 Easement area, or reimburse Municipalities
their actual costs for the Municipalities’ performance of such System Work within the 1983
Easement area. Developers will pay for and own all System facilities within the 1983 Easement
area, except Municipalities will own all Bypass facilities within the 1983 Easement area.
Developers shall perform at their own expense the System Work that occurs outside the 1983
Easement area, and Developers shall pay for and own all System facilities outside the 1983
Easement area. Municipalities are not responsible for the quality of Effluent received by
Developers, and Developers agree that they will not physically alter the quality and quantity of the
Effluent received, except they may alter the Effluent temperature through System use. Developers
shall not add chemicals to the Effluent, and Developers shall make no other use of the Effluent
other than the use permitted by this Agreement.
2.
Fees, Charges and Other Consideration. As consideration for the right to access
and use the Effluent, Developers covenant and agree to compensate Municipalities as follows:
(a)
Start-Up Fee. Within thirty (30) days after the date on which Developers
place the System into service (the “Operational Date”), Developers shall pay to Municipalities a
one-time start-up fee of Five Thousand Five Hundred Sixty Dollars ($5,560).
(b)
Annual Use Charge. Beginning on the date that is one (1) year after the
Operational Date and continuing on each anniversary of the Operational Date thereafter for the
duration of the Term, Developers shall be assessed an annual charge for the use of the System
which shall be payable to Municipalities (the “Annual Use Charge”). The Annual Use Charge in
each year shall be based upon the total habitable square feet in all buildings on the City Harbor
Property and the Guthrie Property that are serviced by the System as of the date on which the
Annual Use Charge is assessed (pro-rated for any partial year, as the buildings will be constructed
in phases). For purposes of calculating the Annual Use Charge, the habitable square feet in a
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building shall be equal to the total interior square footage of the building reduced by the combined
interior square footage of all mechanical rooms, utility rooms, maintenance closets, and elevators
located therein. The Annual Use Charge for each phase of construction will be calculated based
on the market price per kWh (i) that is in effect on the date when the City issues that phase’s first
Certificate of Occupancy (temporary or final), and (ii) that is for the type and mix of space in the
phase (residential and/or commercial). The Annual Use Charge for each phase shall be the amount
calculated according to the following formula, which is more fully explained in Exhibit B attached
hereto:

ܵݔܨሺͳͷሻ
ܵݔܨሺͳͷሻ
ͳͲͲͲ
ۇቌ
െ  ͳͲͲͲ ቍ ܴܩܦݔሺݎሻܴܩܦݎሺܿሻݔ ۊͲͲܿݏݎݑ݄݈݃݊݅
ͳͶ
ͳ
ۉ
ی
SOXV
ܵݔܨሺͷͲሻ
ܵݔܨሺͷͲሻ
͵
ͶǤͷ
ۇቌ
െ
ቍ ܴܩܦݔሺݎሻܴܩܦݎሺܿሻʹݔ ۊǡͷͲͲ݄݁ܽݏݎݑ݄݃݊݅ݐ
͵Ͷͳ͵
͵Ͷͳ͵
ۉ
ی

SF 



= habitable square footage utilizing effluent heating and/or cooling

DGR(r)

= Discount Green Rate (Residential) = $0.0139 kWh if a phase
were to receive its first Certificate of Occupancy in 2020

DGR(c)

= Discount Green Rate (Commercial) = $0.0074 kWh if a phase
were to receive its first Certificate of Occupancy in 2020


The Discount Green Rate shall increase by 2% annually. For example,if a phase
were to receive its first Certificate of Occupancy in 2020, the DGR(r) = $0.0139.
In 2021 the DGR(r) for that phase = $0.0139 x 1.02 = $0.0142. In 2022 the DGR(r)
for that phase = $0.0142 x 1.02 = $0.0145.
(c)
Payment. Annually a separate invoice for the Annual Use Charge shall be
issued by the Municipalities to Guthrie and City Harbor based on their respective usage. All
payments required pursuant to this Section shall be made by check payable to “IAWWTF” and
delivered to the address designated in writing by Municipalities, or by delivery of electronic funds
to an account designated in writing by Municipalities. Failure to deliver any payment required
hereunder within thirty (30) days after the invoice date when such payment is assessed in
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accordance with the foregoing paragraph (b) shall constitute a default of this Agreement on the
part of Developers.
(d)
In connection with and in consideration for the execution of this
Agreement, Municipalities have requested from City Harbor and Guthrie, and City Harbor and
Guthrie have agreed to provide to Municipalities, a commitment to disclose City Harbor’s and
Guthrie’s proximity to the Facility to each purchaser and tenant leasing space within or upon the
City Harbor Property and Guthrie Property, as set forth in the parties’ Proximity Disclosure
Agreement.
3.

System Design and Construction.

(a)
Plans and Specifications. Plans and specifications for the System shall be
prepared by Developers and professionals retained by Developers, in consultation with
Municipalities. Construction of the System shall be carried out in strict compliance with plans and
specifications approved by Municipalities prior to the commencement of construction. In the event
it becomes necessary to modify the plans and specifications for the System after construction
commences, all such modifications shall be reviewed and approved by Municipalities before
Developers construct the modified elements. Municipalities will provide responses to Developers’
submittals pursuant to the schedule that will be included in Developers’ approved plans and
specifications. Upon completion of construction for the System, Developers shall at the direction
of Municipalities either perform at their own expense the following actions or reimburse
Municipalities their actual costs for the Municipalities’ performance of the following actions:
remove from the area encompassed by Municipalities’ 1983 Easement all materials and debris
resulting from the construction of the System, and restore the ground surface as near as is
practicable to its original condition before construction associated with the System, or (if
applicable) to the improved condition required by the Developer’s approved plans and
specifications. All materials and debris so removed shall be disposed of at Developers’ expense
and in strict compliance with all state, federal and local laws, rules and regulations and in
compliance with all permit requirements.
(b)
Construction Operations. Construction of the System, as well as any
construction operations undertaken by Developers or their contractors in connection with the
development of the City Harbor Property and the Guthrie Property, shall be carried out in a manner
which will not disrupt or interfere with the operations of the Facility. Municipalities shall have the
right to inspect all operations, at any time and without advance notice, relating to the construction
of the System to ensure compliance with System plans and specifications, protection of the
Discharge Pipe and Facility, and compliance with the Facility’s SPDES (as hereinafter defined)
permit.
(c)
Installation of Sheet Piling. In connection with the construction of the
System, Developers shall install, at their own expense, additional sheet piling (as required in the
approved plans and specifications) along or within the boundaries of the easement parcel, as such
term is defined in the 1983 Easement, in a manner which protects the Discharge Pipe from damage
during the construction of improvements on the City Harbor Property and similarly protects such


ϰ



improvements from damage during the maintenance or replacement of the Discharge Pipe. The
additional sheet piling shall include sheet piling extending from existing sheet piling to the
northern property line; this sheet piling shall be placed on both sides of the Discharge Pipe at the
same distance from the outfall centerline as existing sheet piling. The requirement to install
additional sheet piling pursuant to this paragraph shall be limited to those portions of the easement
parcel boundaries along or within which there is no existing sheet piling as of the Effective Date.
(d)
Costs. Developers shall be responsible for all costs incurred for the design
and construction of the System, including all fees, taxes, and other charges assessed for licenses,
permits, and approvals required in connection therewith. In the event any such fees, taxes, or other
charges are paid by Municipalities, Developers shall promptly reimburse Municipalities therefor
upon receipt of invoices or other written evidence of such payments. In addition, Developers shall
reimburse Municipalities for any engineering, legal, or other professional fees reasonably incurred
by Municipalities in connection with their review of the plans and specifications for the System,
their inspection of the construction of the System, and for the development of this Agreement.
(e)
Quality of Work. The work to be performed by Developers pursuant to this
Agreement shall be of good workmanship and quality. The Developers shall perform their work
using that degree of skill and care ordinarily exercised under similar conditions by experienced,
qualified, competent and reputable contractors and professionals practicing in the same field in the
same or similar locality at the time of performance. Developers shall comply with applicable safety
and health standards of OSHA and the State of New York. Likewise, any work performed by or at
the direction of Municipalities pursuant to this Agreement shall be of good workmanship and
quality; shall be performed using that degree of skill and care ordinarily exercised under similar
conditions by experienced, qualified, competent and reputable contractors and professionals
practicing in the same field in the same or similar locality at the time of performance; and shall be
performed in compliance with applicable safety and health standards of OSHA and the State of
New York.
4.
Inspection, Maintenance and Repair of System. Developers agree for themselves,
their legal representatives, successors and assigns and any other persons or entities who obtain title
to or an interest in any portion of the properties on which any of the System is located, such
agreement being expressly intended to run with the land and be binding throughout the Term, to
operate, maintain and repair the System at their own expense to insure that it continues to function
as designed, and to insure that the System is in good working order and does not impede or interfere
with Facility operations. In furtherance of such obligation, and without limiting the obligations set
forth in the preceding sentence, the Developers agree to follow the maintenance plan for regular
and recurring inspections and maintenance of the System, which is part of the approved plans and
specifications. In addition, the Developers shall perform such other inspections, maintenance and
repair as may be reasonably required by the Municipalities in order to assure the continued
operation of the System as intended and designed. The Developers, at their own expense, shall
perform all of the foregoing inspections, maintenance and repair and any other inspections,
maintenance and repair reasonably necessary to keep the System functioning in a good and
workmanlike manner.
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5.
Municipalities’ Inspections, Repair and other Activities. City Harbor hereby grants
and conveys to Municipalities, for the duration of the Term, an easement and right of way to enter
upon the City Harbor Property for the purposes of observing and inspecting the System at any time
and from time to time during regular business hours on business days following reasonable
advance notice to Developers by telephone, e-mail or other method agreed upon in writing (except
the time, day and notice provisions shall not apply in the event of an emergency), as may be
deemed appropriate, necessary or desirable by the Municipalities (including their engineers,
officers, and employees [including Ithaca Area Wastewater Treatment Facility staff]), and to make
repairs to and undertake other actions regarding the System as set forth below. City Harbor agrees
to provide to the Municipalities a key to access the mechanical room on City Harbor Property
where the System will be located. At all times, Municipalities shall have unrestricted access to the
1983 Easement area and the valves controlling the Bypass, as specified in Exhibit A (the 2021
Amendment to Easement). In the event of a leak in the System at any location, the Developers
must immediately close the Bypass and notify the Municipalities. The Municipalities shall have
the right to close immediately the Bypass if the Municipalities, in their sole discretion, determine
that an emergency situation so requires, provided that the Municipalities shall be obligated to
notify Developers as promptly as practicable upon making such a determination and to reopen the
Bypass promptly upon resolution of the emergency situation.
6.
Deficiencies. If repair or maintenance deficiencies are found as a result of
Municipalities’ inspections, the Municipalities will notify the Developers in writing of such
deficiencies. For System repairs or maintenance needed within the 1983 Easement area,
Developers shall at the direction of Municipalities either perform at their own expense the work
that occurs within the 1983 Easement area, or reimburse Municipalities their actual costs for the
Municipalities’ performance of such work. For System repairs or maintenance needed outside the
1983 Easement area, the Developers shall cause needed repairs to be made and/or needed
maintenance performed within the number of days set forth in such notice. If the Developers fail
to complete the repairs and/or maintenance to the reasonable satisfaction of the Municipalities
within the required period, the Municipalities reserve the right (but do not have the obligation) to
have the repairs made and/or maintenance performed and will charge the Developers for the costs
of such repairs and maintenance. The Developers agree to pay for such repairs and maintenance
within thirty (30) days after demand for same. Notwithstanding the foregoing, if an emergency
exists requiring immediate action that is not undertaken by the Developers, the Developers hereby
authorize the Municipalities, their officers, agents, contractors and employees [including Ithaca
Area Wastewater Treatment Facility staff], to enter upon the City Harbor Property to effect
emergency repairs to and perform emergency maintenance on, and/or to alter, remove, or replace,
any portion of the System in the event of a threat to the safety of the Facility, persons, property or
the environment, with the costs of such activities to be reimbursed by the Developers to the
Municipalities within thirty (30) days of demand for same.
7.
Contest of Bills. In the event the Municipalities make repairs or undertake
maintenance or emergency activities as described in Section 6 above and issue a demand for
reimbursement, and the Developers dispute either the need for the repairs/maintenance/activities
or the cost of said repairs/maintenance/activities, the Developers, in lieu of paying the amount
demanded shall, within thirty (30) days of receipt of the demand, deliver to the City Clerk at the
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City of Ithaca offices a Notice of Contest stating that the need for the
repairs/maintenance/activities, or cost, or both, is in dispute and concisely stating the basis for the
dispute. Failure to serve such a Notice of Contest shall be deemed a waiver of any claim or defense
that the amount demanded is not justified. If the Notice of Contest is timely filed, the City of Ithaca
shall, within forty-five (45) days of the filing, arrange for a hearing before the Common Council,
and based upon any relevant materials presented by City staff (including Ithaca Area Wastewater
Treatment Facility staff) and the Developers, the Common Council shall issue a resolution
determining the dispute within ten (10) days after the hearing. Such resolution shall be filed with
the City Clerk, who shall arrange for delivery of a copy of the resolution to the Developers, within
five (5) days after such filing, at the address for such Developers designated to receive notices as
described in Section 19 below. If the Developers disagree with the resolution, they may bring a
proceeding pursuant to Article 78 of the Civil Practice Law and Rules of the State of New York,
provided such proceeding is commenced within thirty (30) days of the filing with the City Clerk
of the decision of the Common Council. The Developers agree to the shortened statute of
limitations of thirty (30) days within which they must assert their claims in any Article 78
proceeding. Failure to timely institute such a proceeding shall be deemed an agreement with the
decision of the Common Council.
8. Addition to Taxes. In the event the Municipalities make repairs or undertake
maintenance or emergency activities as described in Section 6 above and the Developers fail to
reimburse the Municipalities for the cost of said repairs/maintenance/activities within thirty (30)
days after the demand for same, or, if contested by the proceedings set forth above, fail to so
reimburse within thirty (30) days of the filing of the final decision on the contest determining the
amount due to the Municipalities, then such unpaid costs, expenses and interest at the per annum
statutory rate of interest set forth in New York General Municipal Law Section 3-a (or any
successor statute), incurred from the date of repair/maintenance/activity shall constitute a lien upon
the land on which the System is located. The Municipalities may bring a legal action or proceeding
to collect such costs, expenses, interest, and recoverable attorneys’ fees, or to foreclose such lien.
As an alternative to the maintenance of any such action, the Municipalities may file a certificate
with the Tompkins County Department of Assessment stating the costs and expenses incurred and
interest accruing as aforesaid, together with a statement identifying the property and owners so
that the Tompkins County Department of Assessment shall in the preparation of the next
assessment roll assess such unpaid costs, expenses and interest upon such property. Such amount
shall be included as a special ad valorem levy (administered as a move tax) against such property,
shall constitute a lien, and shall be collected and enforced in the same manner, by the same
proceedings, at the same time, and under the same penalties as are provided by law for collection
and enforcement of real property taxes in the City of Ithaca. The Developers agree that the
assessment of such costs, expenses and interest shall be effective even if the property would
otherwise be exempt from real estate taxation. In any action or proceeding brought hereunder, the
prevailing party shall be entitled to recovery from the other party of its reasonable costs in
prosecuting or defending any action, including reasonable attorneys’ fees. The prevailing party
shall be determined by the court determining the matter. “Prevailing party” shall mean a party
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which is awarded all or substantially all of the relief demanded by such party.
9.
Term. The term of this Agreement (the “Term”) shall commence as of the Effective
Date and shall continue for forty (40) years (unless sooner terminated in accordance with Section
17) and for the duration of any renewal terms. Upon expiration of the initial Term, this Agreement
will automatically renew in five (5) year increments unless a party gives the other party a nonrenewal notice at least three (3) years prior to the expiration of the initial or renewal Term.
Developers will give Municipalities notice calling attention to this automatic renewal provision at
least ninety (90) days and not more than one hundred twenty (120) days before the three (3) year
deadline. In no event shall the Term of this Agreement exceed fifty (50) years from the date of
execution or endure beyond the date that the Facility permanently ceases operations.
10.

Compliance with Law; Permits, Licenses and Costs.

(a)
Developers shall construct, operate, and maintain the System in
compliance with all applicable federal, state, and local statutes, regulations, rules, ordinances,
permits and municipal approvals, and in a manner that does not cause the Municipalities to violate
the Facility’s SPDES permit. Operation of the System shall conform to the record keeping and
load-shedding specifications and standards attached hereto as Exhibit C, which specifications and
standards may be amended from time to time by Developers subject to prior approval of the
Municipalities and the New York State Department of Environmental Conservation. Except as set
forth in paragraph (b) of this Section 10, Developers shall apply for, obtain, and maintain, at their
own expense, all permits necessary for the construction and operation of the System. Within thirty
(30) days of Developers’ receipt of all such permits and any other documentation evidencing
Developers’ compliance with requirements imposed by government agencies having jurisdiction
over the System, Developers shall furnish to Municipalities copies of such permits and
documentation.
(b)
Municipalities currently hold and shall maintain throughout the Term of
this Agreement a State Pollutant Discharge Elimination System (“SPDES”) permit for the
Discharge Pipe. Notwithstanding the obligation of Developers under the foregoing paragraph (a)
to apply for, obtain, and maintain all permits necessary for the operation of the System,
Municipalities shall maintain, at their own expense, the aforesaid SPDES permit and shall be the
responsible party with respect to any and all correspondence and communication with the New
York State Department of Environmental Conservation (“NYSDEC”) relating to such permit. If
at any time and as a direct result of the System, the NYSDEC requires IAWWTF equipment that
is different than that used by the IAWWTF, Developers shall reimburse the Municipalities for the
purchase, installation, replacement, and maintenance costs of the required additional equipment.
Developers shall promptly reimburse Municipalities therefor upon receipt of invoices or other
written evidence of such costs. The provisions of Section 7 (Contest of Bills) and 8 (Addition to
Taxes) that apply to repairs and maintenance shall also apply to any Developer dispute of the need
for said equipment or its cost.
11.
Quantity of Effluent; Facility Shutdown Notice. Municipalities acknowledge that
the operation of the System is dependent upon the flow rate of Effluent within the Discharge Pipe
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being not less than one thousand five hundred fifty (1,550) gallons per minute (the “Minimum
Required Flow Rate”). The parties acknowledge that current instantaneous and average daily flows
sometimes do not meet the Minimum Required Flow Rate, and sometimes they will not do so in
the future. Municipalities shall not permit third parties to divert or use effluent from the Discharge
Pipe to an extent or in a manner that causes the flow rate of Effluent within the Discharge Pipe to
be less than the Minimum Required Flow Rate. Municipalities will give Developers as much
advance notice as reasonably practicable of any partial or complete Facility shutdown that reduces
the flow of Effluent within the Discharge Pipe below the Minimum Required Flow Rate.
12.

Insurance and Bonds.

(a)
Developers’ Insurance. At all times during the Term, City Harbor shall
maintain insurance coverage in the form and not less than the amounts contained in the
Municipalities' Insurance Requirements, attached and incorporated herein as Exhibit D-1. Each
policy of insurance maintained by City Harbor pursuant to this Agreement shall name as additional
insureds each of Municipalities and the Special Joint Committee established by Municipalities to
oversee the operation of the Facility. On or before the Effective Date and thereafter upon request
of Municipalities, City Harbor shall furnish to Municipalities current certificates of insurance
evidencing City Harbor’s maintenance of the insurance policies required hereunder. Municipalities
may from time to time change the Municipalities' Insurance Requirements. The Municipalities will
notify City Harbor of such changes as provided in Section 19 of this Agreement, and City Harbor
will comply with such changes upon receipt of said notification.
At all times during the Term, Guthrie shall maintain insurance coverage in the form and not less
than the amounts contained in the Municipalities' Insurance Requirements, attached and
incorporated herein as Exhibit D-2. Each policy of insurance (excluding “Business Automobile
Liability” and “Workers’ Compensation & Employers’ Liability” under (b) and (d) on Exhibit D2) maintained by Guthrie pursuant to this Agreement shall name as additional insureds each of
Municipalities and the Special Joint Committee established by Municipalities to oversee the
operation of the Facility. On or before the Effective Date and thereafter upon request of
Municipalities, Guthrie shall furnish to Municipalities current certificates of insurance evidencing
Guthrie’s maintenance of the insurance policies required hereunder. Guthrie’s minimum insurance
requirements shall be the amounts listed in Guthrie’s certificates of insurance throughout the Term,
but in no event shall the minimum amounts be below those listed in this Agreement. If the
Municipalities believe coverage needs have changed or an exposure arises in the future that is not
sufficiently addressed by the insurance requirements set forth in this Agreement, Guthrie and the
Municipalities will review the matter. If both parties agree, Guthrie will adjust its insurance
coverage accordingly.
(b)
Municipalities’ Insurance. Municipalities shall, at their own cost and
expense, obtain and maintain, and shall cause any contractors performing work on the System at
Municipalities’ request to obtain and maintain, in force during the Term: (i) comprehensive
commercial general liability insurance with minimum limits of not less than $1,000,000 per
occurrence/claim, and $3,000,000 annual aggregate for bodily injury, including death, and
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property damage, and personal injury; and (ii) workers compensation insurance, employer’s
liability insurance, and each other form of insurance to the extent required by law to provide
coverage of loss resulting from injury, sickness, disability, or death of employees of Municipalities
in the minimum amounts required by law and otherwise compliant with the law. Such insurance
shall be provided by insurance companies acceptable to Developers and be licensed to conduct
business in the State of New York with an AM Best Rating of A- or better. A certificate of
insurance verifying such coverage shall be delivered to Developers prior to the commencement of
the Term and thereafter upon any renewal of such coverage occurring while this Agreement is in
effect. Developers shall be named as additional insureds with respect to all policies of insurance
except workers compensation insurance. Developers shall also be notified at least thirty (30) days
prior to the cancellation, reduction, or material change in coverage or reduction in AM Best Rating.
Also, Municipalities agree that all of their policies must be endorsed to waive all rights of
subrogation against Guthrie (Municipalities and Guthrie have agreed to a mutual waiver of
subrogation).
(c)
Construction Bonds. In the event Developers undertake System Work
within the 1983 Easement area, City Harbor shall furnish, or shall require the contractor to furnish,
a $75,000 bond covering the faithful performance of such System Work. No construction bond
shall be required with respect to System Work performed by Municipalities within the 1983
Easement area.
13.
Data Sharing. Not less than annually, Developers shall provide Municipalities with
access to all data collected by or on behalf of Developers in connection with the operation of the
System and the use of energy at the City Harbor Property and the Guthrie Property, including all
reports Developers submit to the NYS Energy Research and Development Authority or its
successor agency. Energy data shall be collected and recorded on a continuous basis, gathered at
all System heat exchangers via a mutually agreed upon BTU metering system so as to measure the
thermal benefit. Such data shall be delivered to Municipalities within five (5) business days after
demand therefor in an electronic format suitable for their review and use.
14.
Carbon Credits. Municipalities shall be entitled to all carbon credits resulting from
or otherwise associated with the construction and operation of the System. Developers shall take
such actions as are reasonably necessary to ensure that Municipalities receive the benefit of any
such carbon credits.
15.
Easements. Each party to this Agreement covenants and agrees to grant to any
other party or parties hereto such additional easements as are necessary for the operation of the
System and the use of the thermal energy extracted thereby in the manner contemplated herein.
16.

Indemnification.

(a)
Indemnification by Developers. City Harbor agrees to fully defend,
indemnify and hold harmless the City of Ithaca, Town of Ithaca, Town of Dryden, Special Joint
Committee and their respective elected officials, public officers, Boards, employees, members and
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agents (collectively, the “Municipal Indemnified Parties”) from and against all claims, actions,
suits, demands, damages, liabilities, obligations, losses, settlements, judgments, costs and
expenses (including without limitation reasonable attorneys’ and experts’ fees and costs), whether
or not involving a third party claim, which any or all of them may incur, resulting from bodily
injuries (or death) to any person, damage (including loss of use) to any property, other damages,
contamination of or adverse effects on the environment, or Facility SPDES permit violations,
caused by the acts or omissions of City Harbor or of City Harbor’s employees, agents or
subcontractors, in connection with this Agreement. This indemnification shall not extend to the
proportion of damages, losses and claims caused by a reckless or intentional wrongful act of the
Municipal Indemnified Parties or, where City Harbor is not in breach of this Agreement and no
emergency situation exists, by the Municipal Indemnified Parties’ negligence.
Guthrie agrees to fully defend, indemnify and hold harmless the Municipal Indemnified Parties
from and against all claims, actions, suits, demands, damages, liabilities, obligations, losses,
settlements, judgments, costs and expenses (including without limitation reasonable attorneys’ and
experts’ fees and costs), whether or not involving a third party claim, which any or all of them may
incur, resulting from bodily injuries (or death) to any person, damage (including loss of use) to
any property, other damages, contamination of or adverse effects on the environment, or Facility
SPDES permit violations, caused by the acts or omissions of Guthrie or of Guthrie employees,
agents or subcontractors, in connection with this Agreement. This indemnification shall not extend
to the proportion of damages, losses and claims caused by a reckless or intentional wrongful act
of the Municipal Indemnified Parties or, where Guthrie is not in breach of this Agreement and no
emergency situation exists, by the Municipal Indemnified Parties’ negligence.
For the avoidance of doubt, Developers shall not be jointly and severally obligated for the
indemnification of the Municipal Indemnified Parties pursuant to this paragraph (a), and each of
City Harbor and Guthrie shall be liable for indemnification hereunder only with respect to
damages, claims, and losses caused by its own acts or omissions.
(b)
Indemnification by Municipalities. Municipalities agree to fully defend,
indemnify, and hold harmless Developers and their respective affiliates, directors, officers,
members, managers, employees, and representatives (collectively, the “Developer Indemnified
Parties”), from and against all claims, actions, suits, demands, damages, liabilities, obligations,
losses, settlements, judgments, costs, and expenses (including, without limitation, reasonable
attorneys’ and experts’ fees and costs), whether or not involving a third party claim, which any or
all of them may incur, resulting from bodily injuries (or death) to any person, damage (including
loss of use) to any property, other damages, contamination of, or adverse effects on the
environment, caused by the acts or omissions of Municipalities or Municipalities’ employees,
agents, or subcontractors, in connection with this Agreement. This indemnification shall not extend
to the proportion of damages, losses, and claims caused by a reckless, intentional wrongful, or
negligent act of the Developer Indemnified Parties.
17.
Termination. This Agreement shall not be terminated except in accordance with
this Section 17.
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(a)
Termination upon Mutual Consent. Developers and Municipalities may
terminate this Agreement by mutual written consent setting forth the terms of such termination.
(b)
Termination by Developers. Developers shall have the right to terminate
this Agreement: (i) upon Developers’ delivery to Municipalities of written notice of termination
following the occurrence of any force majeure event, as described in Section 27 hereof, which
continues without interruption for a period in excess of thirty (30) days; or (ii) upon Developers’
delivery to Municipalities of written notice of termination due to Municipalities’ failure to
maintain the Minimum Required Flow Rate for a period in excess of thirty (30) days; or (iii) for
any other reason, upon providing Municipalities with one hundred eighty (180) days’ prior written
notice of Developers’ intent to terminate. Within fifteen (15) days of termination, Developers shall
pay Municipalities the one-time start-up fee described in Section 2(a) (if Developers have not
already paid that fee), and Developers shall pay Municipalities the upcoming Annual Use Charge,
adjusted pro rata based on the number of days from the beginning of the current year’s Annual Use
Charge payment cycle through the date of termination; provided, however, that if this Agreement
is terminated by Developers due to Municipalities’ failure to maintain the Minimum Required
Flow Rate due to third-party diversion or use of effluent from the Discharge Pipe in accordance
with Section 11 hereof, then the Annual Use Charge to be paid by Developers upon termination
shall be adjusted pro rata based on the number of days from the beginning of the current year’s
Annual Use Charge payment cycle through the last day of the last week prior to Developers’
delivery of notice of termination during which the flow rate of Effluent within the Discharge Pipe
was greater than or equal to the Minimum Required Flow Rate.
(c)
Termination by Municipalities. If Developers fail to perform in the manner
called for in this Agreement, or if Developers fail to comply with any other material provisions of
this Agreement, the Municipalities may terminate this Agreement for default. Before terminating
this Agreement for default, the Municipalities shall provide the Developers with written notice of
the violation of this Agreement, and the Developers shall cure the violation within thirty (30) days
after receipt of said written notice; provided, however, if the matter in question is not reasonably
susceptible of being cured within thirty (30) days, then it shall not be a breach if the Developers
commence to cure such matter within such thirty (30) day period and thereafter diligently and with
continuity prosecute such cure to completion in a period not to exceed ninety (90) days after the
giving of such notice. If the Developers fail to come into compliance as described in this Section,
then the Municipalities may terminate this Agreement for default.
Notwithstanding the foregoing, the Municipalities reserve the right to immediately terminate for
default where the violation is such that the Municipalities reasonably determine that it is necessary
to do so to protect public health or public safety; provided, however, that upon exercising such
right, Municipalities shall (i) promptly deliver to Developers written notice of termination
identifying in reasonable detail the violation which endangers public health or public safety, and
(ii) provide Developers with an opportunity to cure the violation, such that if a cure is achieved
within ninety (90) days after Developers’ receipt of written notice of termination, then this
Agreement promptly shall be reinstated upon confirmation of such cure by Municipalities.
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Municipalities agree to diligently pursue such confirmation upon receiving written notice of cure
from Developers.
The Municipalities may terminate this Agreement at any time should a permit, condition or other
directive issued by a regulatory agency dictate such action, provided the issuing agency is
unaffiliated with and has valid jurisdiction over the Municipalities. The Municipalities will provide
as much advance notice as practical to Developers of any such termination for this reason. Where
the permit, condition or directive of the regulatory agency allows continued operation of the
Bypass for a limited amount of time, Municipalities will give Developers notice of termination as
soon as practical and allow continued operation of the Bypass until the expiration of said limited
amount of time.
Termination of this Agreement for default shall not affect or impair any rights or claims of a party
to damages for breach of this Agreement by the other party. The parties also reserve the right to
pursue all other recoveries available to them in law or equity.
(d)
Termination if Facility Operations Cease or Change. In the event that the
Facility permanently ceases or changes operations such that access to and use of Effluent through
the Bypass is not available, this Agreement will terminate when operations cease or change in this
manner. To the extent that the Municipalities know in advance that the operations will permanently
cease or change in this manner, the Municipalities will give Developers as much advance notice
as reasonably practicable.
18.
Removal of System and Payments upon Termination or Expiration. Upon
termination or expiration of this Agreement, City Harbor, at its own expense and pursuant to plans
approved in writing by the Municipalities, shall at the direction of Municipalities either perform
the following actions or reimburse Municipalities their actual costs for the Municipalities’
performance of the following actions: disconnect the System from the Discharge Pipe and from any
other property or infrastructure of Municipalities, remove the System components from the 1983
Easement area, and restore the Discharge Pipe and ground surface to a condition substantially
similar to their condition immediately prior to the disconnection of the System. Developers will
pay Municipalities within thirty (30) days after termination or expiration all costs and fees due,
including the Annual Use Charge (pro-rated in the case of termination).
19. Notices. All notices, requests, consents, claims, demands, waivers, and other
communications under this Agreement (each, a “Notice”) must be in writing and addressed to the
receiving party at its address set forth below (or at such other address as the receiving party may
designate from time to time in accordance with this Section). All Notices to Developers shall be
delivered both to City Harbor and to Guthrie. Unless otherwise agreed herein, all Notices must be
delivered by personal delivery, nationally recognized overnight courier, or certified mail, return
receipt requested, postage prepaid. All notices shall be effective upon the date of receipt. To the
extent notice provisions in Section 5 (Municipalities’ Inspections, Repair and other Activities)
differ from those in this Section, the notice provisions in this Section shall not apply to notices
given pursuant to Section 5.
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Notices to City Harbor are to be addressed to:
City Harbor, LLC
Attention: Board of Managers
330 East Fourteenth Street
Elmira Heights, New York 14903
with a copy to:
Sayles & Evans
Attention: Steven E. Agan, Esq.
One West Church Street
Elmira, New York 14901
Notices to Guthrie are to be addressed to:
The Guthrie Clinic
Attention: Darrin Olmstead, Maintenance Manager
1 Guthrie Square
Sayre, Pennsylvania 18840
and
The Guthrie Clinic
Attention: Tom Collins, Vice President of Regional Operations
1 Guthrie Square
Sayre, Pennsylvania 18840
with a copy to:
Levene Gouldin & Thompson, LLP
Attention: Carrie A. Wenban, Esq.
450 Plaza Drive
Vestal, New York 13850
Notices to Municipalities are to be addressed to:
Ithaca Area Wastewater Treatment Facility
Attention: Chief Operator
525 Third Street
Ithaca, New York 14850
with a copy to:
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Ithaca City Attorney
108 East Green Street
Ithaca, New York 14850
20.
Severability. If any term or provision of this Agreement is found by a court of
competent jurisdiction to be invalid, illegal, or unenforceable in any jurisdiction, such invalidity,
illegality, or unenforceability shall not affect any other term or provision of this Agreement, or
invalidate or render unenforceable such term or provision in any other jurisdiction.
21.
Amendments. No amendment to or modification of this Agreement shall be
effective unless it is in writing, identified as an amendment to or modification of this Agreement,
and signed by an authorized representative of each party hereto.
22.
Waiver. No waiver by any party of any of the provisions of this Agreement shall
be effective unless explicitly set forth in writing and signed by the party so waiving. Except as
otherwise set forth in this Agreement, no failure to exercise, or delay in exercising, any right,
remedy, power, or privilege arising from this Agreement shall operate or be construed as a waiver
thereof, nor shall any single or partial exercise of any right, remedy, power, or privilege hereunder
preclude any other or further exercise thereof or the exercise of any other right, remedy, power, or
privilege.
23. Assignment. This Agreement and the rights and obligations hereunder are not
transferrable or assignable by any party hereto without the prior written consent of the other parties
hereto, except that (i) City Harbor shall be permitted to assign this Agreement, without any prior
consent, to any person or entity acquiring an ownership interest in the City Harbor Property, (ii)
Guthrie shall be permitted to assign this Agreement, without any prior consent, to any person or
entity acquiring an ownership interest in the Guthrie Property, and (iii) Municipalities shall be
permitted to assign this Agreement, without any prior consent and without prejudice or recourse,
to any person or entity acquiring an ownership interest in the Facility, to any successor entity or
governmental institution, or to any existing or future improvement district(s) or improvement
area(s). No party hereto shall be permitted to unreasonably withhold, condition, or delay its consent
to any assignment of this Agreement for which consent is duly requested by another party hereto.
Any purported transfer or assignment in violation of this Section 23 shall be null and void. In the
event that City Harbor conveys the City Harbor Property to an entity the beneficial ownership of
which is the same as, or substantially similar to, that of City Harbor, then City Harbor shall be
permitted to assign this Agreement to such entity without the prior written consent of any other
party hereto and, upon such assignment, the assignee entity shall assume, and City Harbor shall be
released from, any and all duties, obligations, and liabilities of City Harbor arising hereunder after
the date of assignment.
24. Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties to this Agreement and their respective permitted successors and permitted
assigns.
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25. Choice of Law. This Agreement and all matters arising out of or relating to this
Agreement, whether sounding in contract, tort, or statute, are governed by and shall be construed
in accordance with the laws of the State of New York, without regard to or giving effect to the
conflict of laws provisions thereof.
26. Choice of Forum. Each party irrevocably and unconditionally agrees that it will not
commence any action, litigation, or proceeding of any kind whatsoever against any other party in
any way arising from or relating to this Agreement in any forum other than the courts of the State
of New York sitting in the County of Tompkins. Each party irrevocably and unconditionally
submits to the exclusive jurisdiction of such courts.
27. Force Majeure. Municipalities shall not be liable or responsible to Developers, nor
be deemed to have defaulted or breached this Agreement, for any failure or delay in fulfilling or
performing any term of this Agreement when and to the extent such failure or delay is caused by
or results from acts or circumstances beyond the reasonable control of Municipalities, including,
without limitation, acts of God, flood, fire, earthquake, explosion, governmental actions, war,
invasion or hostilities (whether war is declared or not), terrorist threats or acts, riot, or other civil
unrest, national emergency, revolution, insurrection, epidemic, pandemic, lock-outs, strikes or
other labor disputes (whether or not relating to either party’s workforce), or power outage,
provided that, if the event in question continues for an uninterrupted period in excess of thirty (30)
days, Developers shall be entitled to give notice in writing to Municipalities of Developers’
election to terminate this Agreement.
28. Counterparts. This Agreement may be executed in counterparts, each of which shall
be deemed an original, and all of which together shall be deemed to be one and the same agreement.
A signed copy of this Agreement delivered by facsimile, email, or other means of electronic
transmission shall be deemed to have the same legal effect as delivery of an original signed copy
of this Agreement.
29. Entire Agreement. This Agreement constitutes the sole and entire agreement of the
parties hereto with respect to the subject matter contained herein, and supersedes all prior and
contemporaneous understandings, agreements, representations, and warranties, both written and
oral, regarding such subject matter.
30. Survival. The rights and obligations of the respective parties under Section 16
(Indemnification), Section 18 (Removal of System and Payments Upon Termination or
Expiration), Section 24 (Successors and Assigns), Section 25 (Choice of Law), and Section 26
(Choice of Forum) shall survive the expiration or termination (for any reason) of this Agreement
and remain in full force and effect.
[SIGNATURE PAGES FOLLOW]
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IN WITNESS WHEREOF, Developers and Municipalities have caused this Agreement to
be executed by their duly authorized representatives on the dates shown below.
DEVELOPERS:

&,7<+$5%25//&

By:

___________________________

Name: ___________________________
Date:_____________





Title: ___________________________







7+(*87+5,(&/,1,&

By:

___________________________

Name: ___________________________
Date: _____________

Title: ___________________________

MUNICIPALITIES:

&,7<2),7+$&$

By:

___________________________

Name: ___________________________
Date: _____________



Title: ___________________________
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By:

___________________________

Name: ___________________________
Date: ______________

Title: ___________________________
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By:

___________________________

Name: ___________________________
Date: _____________

STATE OF NEW YORK

Title: ___________________________

)
: ss.

COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _______________________, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.

____________________________________
Notary Public
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STATE OF NEW YORK

)
: ss.

COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.

____________________________________
Notary Public

STATE OF NEW YORK

)
: ss.

COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _______________________, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.

____________________________________
Notary Public
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STATE OF NEW YORK

)
: ss.

COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.

____________________________________
Notary Public

STATE OF NEW YORK

)
: ss.

COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.

____________________________________
Notary Public
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The formula is based on the following:

$VVXPHGHQHUJ\HIILFLHQF\IRUQHZFRQVWUXFWLRQPHHWLQJ*UHHQ%XLOGLQJ6WDQGDUGVLQ
=RQH
Cooling demand = 15 BTU/hour/square foot

Heating demand = 50 BTU/hour/square foot


&RPSDULVRQRIHIILFLHQF\RI(IIOXHQW6RXUFH+3WR$LU6RXUFH+3
Williamsport EER Cooling = 17

Williamsport COP Heating = 4.5

Airsource EER Cooling = 14

Airsource COP Heating = 3.0

$VVXPHGKRXUVRIFRROLQJDQGKHDWLQJEDVHGRQ$+5,6WDQGDUGIRURXU
UHJLRQ
600 cooling hours per year

2,500 heating hours per year
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3URYLGHVFUHGLWLQYDOXHEDVHGRQGLVFRXQWRQPDUNHWSULFHSHUN:KIRUUHVLGHQWLDO
 RUFRPPHUFLDO  DVDSSOLFDEOH
50% discount for green energy valuation
25% discount to support reduction of community GHG emissions
10% discount for being the first to utilize this innovative energy resource
¾ 85% total credit discount on market price per kWh

'LVFRXQW*UHHQ5DWH 0DUNHWUDWHSHUN:K[ WRWDOGLVFRXQWFUHGLW 
Example assumesa phase receives its first Certificate of Occupancy in 2020 and uses 2020
market prices per kWh
Discount Green Rate (Residential) kWh = $0.0924 x (1-0.85) = $0.0139 kWh
Discount Green Rate (Commercial) kWh = $0.0494 x (1-0.85) = $0.0074 kWh
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With the above considerations, the annual valuation of use for effluent in 2020 would be
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Operational Record Keeping / Load Shedding
a.

The inlet and outlet temperatures to the heat exchangers shall be
monitored and recorded on an interval of 5 minutes, along with the
flow rates

b.

Should the Outlet Temperature effluent rise above 90 degrees F. ,
<OR> the differential from the inlet of the heat exchanger to the
outlet of the heat exchanger exceed 10 degrees F. the DDC system
shall initiate a load shedding strategy to return the discharge
temperature to 89 degrees or less, and 10 degrees or less,
respectfully.

c.

Order of Load Shed:
i.

Common Space Areas

ii.

Apartments cycled through a strategy where cooling is
disabled in 25% of the apartments for 20 minutes, and then
cycled to the next 25%, and so on.

iii.

Business function spaces
Ϯϱ





iv.

d.



NEVER shut down the water to water heatpumps during
periods where the discharge temperature is becoming
elevated, they lower the loop water temperature while
operating.

Should the Outlet Temperature effluent drop to 34 degrees F. the
DDC system shall initiate a load shedding strategy to return the
effluent heat exchanger discharge temperature to 35 degrees or
higher. Order of Load Shed:
i.

Water to water heatpumps

ii.

Common Space Areas

iii.

Apartments cycled through a strategy where heating is
disabled in 25% of the apartments for 20 minutes, and then
cycled to the next 25%, and so on.

iv.

DO NOT disable any heatpump which is in cooling mode
during this load shed period.

Ϯϲ




(;+,%,7'
081,&,3$/,7,(6¶,1685$1&(5(48,5(0(176)25&,7<+$5%25

Insurance Requirements of City of Ithaca, Town of Dryden and Town of Ithaca (collectively the
“Municipalities”)
City Harbor, as that term is defined in this Agreement for Access to and Use of Effluent (“Agreement”),
shall procure and maintain insurance against any and all losses, costs, expenses, claims, liabilities,
actions, or damages, including liability for death or injuries to any person or persons, damage to
property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with City Harbor’s System or City Harbor’s use or occupancy
of the 1983 Easement area, as “System” and “1983 Easement area” are defined in this Agreement.
The following are the minimum required insurance coverages:



D
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Bodily Injury and Property Damage:

$1,000,000 Each Occurrence

Products/Completed Operations:

$2,000,000 Aggregate

Personal Injury & Advertising Injury:

$1,000,000 Each Person/Organization

General Aggregate:

$2,000,000 Per Location Basis

Damage to Rented Premises:

$1,000,000




E
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Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos
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Bodily Injury and Property Damage:


$1,000,000 Each Accident

$5,000,000 Each Occurrence
Ϯϳ





General Aggregate:



G

$5,000,000 Per Location Basis

:RUNHUV &RPSHQVDWLRQ (PSOR\HUV /LDELOLW\


Workers Compensation Limits:

Statutory Limits

Employers Liability Limits:



x Each Accident

$1,000,000

x Disease Each Employee

$1,000,000

x Disease Policy Limit

$1,000,000

H
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Pollution Liability with limits of Insurance of not less than $1,000,000 each occurrence
and $2,000,000 Annual Aggregate.

1. The insurance carriers providing the required coverages shall be licensed to do so in New York
State, and shall be rated no lower than "A- X" by the most recent Best's Key Rating Guide unless
otherwise agreed to by the Municipalities, as that term is defined in this Agreement. 
2. All policies must be endorsed to include the Municipalities, namely City of Ithaca, Town of
Ithaca, and Town of Dryden, and the Special Joint Committee, as additional insureds on a primary
and non-contributory basis.
3. All policies must be endorsed to waive all rights of subrogation against the Municipalities and
the Special Joint Committee. 
4. City Harbor shall deliver prior to the Effective Date of this Agreement, a Certificate of Insurance
(including copies of the Additional Insured and Waiver of Subrogation endorsements) acceptable
to the Municipalities certifying that policies of insurance for the required coverages have been issued
and are in effect. Upon expiration or cancellation of any policy during the Term of this Agreement,
City Harbor shall immediately deliver to the Municipalities a Certificate of Insurance evidencing
proper renewal or replacement of the policy.
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Insurance Requirements of City of Ithaca, Town of Dryden and Town of Ithaca (collectively the
“Municipalities”)
Guthrie, as that term is defined in this Agreement for Access to and Use of Effluent (“Agreement”),
shall procure and maintain insurance against any and all losses, costs, expenses, claims, liabilities,
actions, or damages, including liability for death or injuries to any person or persons, damage to
property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with Guthrie’s System or Guthrie’s use or occupancy of the 1983
Easement area, as “System” and “1983 Easement area” are defined in this Agreement.
The following are the minimum required insurance coverages:


D
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Bodily Injury and Property Damage:

$1,000,000 Each Occurrence

Products/Completed Operations:

$2,000,000 Aggregate

Personal Injury & Advertising Injury:

$1,000,000 Each Person/Organization

General Aggregate:

$2,000,000

Damage to Rented Premises:

$1,000,000
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Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos
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$1,000,000 Each Accident

([FHVV8PEUHOOD/LDELOLW\

Bodily Injury and Property Damage:

$5,000,000 Each Occurrence

General Aggregate:

$5,000,000
Ϯϵ
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Workers Compensation Limits:

Statutory Limits

Employers Liability Limits:



x Each Accident

$1,000,000

x Disease Each Employee

$1,000,000

x Disease Policy Limit

$1,000,000

H
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Pollution Liability with limits of Insurance of not less than $1,000,000 each occurrence
and $2,000,000 Annual Aggregate.
1. The insurance carriers providing the required coverages under (b), (c), (d) and (e) shall be
licensed to do so in New York State, and shall be rated no lower than "A- X" by the most recent
Best's Key Rating Guide unless otherwise agreed to by the Municipalities, as that term is defined in
this Agreement. 
2. All policies (excluding Business Automobile Liability and Worker’s Compensation &
Employers’ Liability under (b) and (d) above) must be endorsed to include the Municipalities,
namely City of Ithaca, Town of Ithaca, and Town of Dryden, and the Special Joint Committee, as
additional insureds on a primary and non-contributory basis.
3. All policies must be endorsed to waive all rights of subrogation against the Municipalities and
the Special Joint Committee. The Municipalities are required to endorse their policies to waive all
rights of subrogation against Guthrie. 
4. Guthrie shall deliver prior to the Effective Date of this Agreement, Certificates of Insurance
(including copies of the Additional Insured and Waiver of Subrogation endorsements) acceptable
to the Municipalities certifying that policies of insurance for the required coverages provided herein
have been issued and are in effect. Upon expiration or cancellation of any policy during the Term
of this Agreement, Guthrie shall immediately deliver to the Municipalities Certificates of Insurance
evidencing proper renewal or replacement of the policies.
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THIS EASEMENT TERMINATION AND RELOCATION AGREEMENT (this
“Agreement”) is made as of the ___ day of ___________, 2021, by and among CITY HARBOR,
LLC, a New York limited liability company (“City Harbor”), THE GUTHRIE CLINIC, a
Pennsylvania non-profit corporation (“Guthrie”), CITY OF ITHACA, a New York municipal
corporation (“City of Ithaca”), TOWN OF ITHACA, a New York municipal corporation (“Town
of Ithaca”), and TOWN OF DRYDEN, a New York municipal corporation (“Town of Dryden”
and, collectively with City of Ithaca and Town of Ithaca, “Municipalities”).
5(&,7$/6
WHEREAS, by instrument dated January 8, 1937, and recorded in the Tompkins County
Clerk’s Office on January 16, 1937, in Liber 243 of Deeds at page 89, Fred E. Johnson, and others,
as owners of or having an interest in the property in the City of Ithaca formerly known as the
Johnson Boatyard, granted an easement ten (10) feet in width to the City of Ithaca for the
construction, maintenance, repair, and replacement of an underground sewage outfall pipe leading
from the then-existing sewage treatment facility northerly to Cayuga Lake across lands operated
as the Johnson Boatyard (the “1937 Sewer Easement”); and
WHEREAS, by Deed dated October 18, 1939, and recorded in the Tompkins County
Clerk’s Office on December 26, 1939, in Liber 255 of Deeds at page 2, the City of Ithaca conveyed
certain lands to Fred E. Johnson and Leslie R. Pierce and reserved a right of way ten (10) feet in
width for the purpose of constructing, reconstructing, maintaining, operating, and repairing a
sewage outfall line across the lands conveyed by said Deed (the “1939 Sewer Easement”); and
WHEREAS, the 1937 Sewer Easement was modified by a certain Modification of PreExisting Easement between Pierce and Cleveland, Inc. and the City of Ithaca, recorded in the
Tompkins County Clerk’s Office on July 14, 1983, in Liber 595 of Deeds at page 516 (the
“Easement Modification”) (the 1937 Sewer Easement, the 1939 Sewer Easement, and the
Easement Modification are hereinafter collectively referred to as the “Existing Easement”); and
WHEREAS, the location of the Existing Easement is shown on a survey map entitled
“Survey Map, No. 101 Pier Road” by T. G. Miller, P.C., dated June 12, 2018, amended June 27,
2018, and recorded in the Tompkins County Clerk’s Office on July 11, 2018, as Instrument No.
2018-07592 (the “Survey Map”); and
WHEREAS, the Existing Easement encumbers a portion of premises owned by City
Harbor pursuant to a certain Deed recorded in the Tompkins County Clerk’s Office on November
16, 2017, as Instrument No. 2017-13124, identified as Parcel B on the Survey Map (the “City
Harbor Property”) and a portion of premises owned by Guthrie pursuant to a certain Deed recorded
in the Tompkins County Clerk’s Office on November 21, 2018, as Instrument No. 2018-13367,
identified as Parcel A on the Survey Map (the “Guthrie Property”); and
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WHEREAS, the lot line between the City Harbor Property and the Guthrie Property, as
shown on the Survey Map, is to be adjusted by deeds conveying portions of the City Harbor
Property and the Guthrie Property in accordance with approvals granted by the Acting Zoning and
Land Use Administrator for the City of Ithaca, which approvals are set forth in a certain Certificate
of Lot-Line Adjustment, Approval Number LL76, dated December 7, 2020, and a certain
Certificate of Lot-Line Adjustment, Approval Number LL77, dated December 7, 2020; and
WHEREAS, City Harbor and Guthrie have proposed to build improvements on the City
Harbor Property and Guthrie Property over the Existing Easement, and City Harbor and Guthrie
have requested that Municipalities terminate the Existing Easement so they can build their
respective improvements; and
WHEREAS, the Existing Easement provides Municipalities with a backup location for
another outfall pipe, and due to the proposed City Harbor improvements, Municipalities will not
have room to locate another outfall pipe within the easement for their current outfall pipe (see
Liber 595 of Deeds at Page 509 and Liber 608 of Deeds at Page 598); and
WHEREAS, the Municipalities are agreeable to the release and termination of the Existing
Easement, provided that, in exchange for such release and termination, City Harbor grants to
Municipalities an easement twenty (20) feet in width extending across other portions of the City
Harbor Property, as shown on a certain map of the City Harbor Property prepared by T.G. Miller,
P.C., titled “Phase 1, City Harbor Development, City Harbor, LLC and The Guthrie Clinic, 101
Pier Road, Ithaca, New York, Proposed Utility Easement to IAWWTF,” Sheet G107, dated
October 27, 2020, and attached hereto as Exhibit A (such portions of the City Harbor Property, the
“Relocated Easement Area”); and
WHEREAS, City Harbor is agreeable to granting to Municipalities an easement over the
Relocated Easement Area upon the terms set forth herein;
NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:
1.
Release and Termination of Existing Easement. Municipalities hereby (i) forever
terminate, remise, discharge, quit-claim, and release unto City Harbor and Guthrie all right, title,
and interest in and to any and all portions of the Existing Easement located within the City Harbor
Property and the Guthrie Property, and (ii) abandon in place the existing outfall pipe and any
appurtenances thereto located within the bounds of the Existing Easement. The parties hereto
acknowledge and agree that the provisions of this paragraph are intended to formally extinguish
and terminate the Existing Easement so that it will no longer encumber the City Harbor Property
and the Guthrie Property and to grant to City Harbor and Guthrie the right to remove, at City
Harbor’s and Guthrie’s sole cost, the existing outfall pipe and any appurtenances thereto located
within the bounds of that portion of the Existing Easement located on their respective properties.
Municipalities shall have no liability to City Harbor or Guthrie for the abandoned existing outfall
pipe or appurtenances.
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2.
Grant of Easement. In exchange for the release of the Existing Easement, City
Harbor hereby grants and conveys to Municipalities, their respective successors and assigns, a
permanent easement and right-of-way in, upon, over, through, across, and under the Relocated
Easement Area (the “Relocated Easement”) for the lawful construction, reconstruction, location,
relocation, maintenance, repair, replacement, extension, operation, inspection and, at
Municipalities’ pleasure, abandonment or removal, of underground wires, lines, cables, pipes,
mains, outfalls, conduits, equipment, apparatus, and facilities (collectively, the “Facilities”), which
Municipalities shall require from time to time for the provision of utility services and related
infrastructure to or from, or the transmission of wastewater to or effluent from, the Ithaca Area
Wastewater Treatment Facility, by any means, whether now existing or hereafter devised. It is
agreed that all Facilities shall remain the property of, and shall be under the control and supervision
of, Municipalities and their respective successors and assigns.
3.
Access. City Harbor hereby grants and conveys to Municipalities, their respective
successors and assigns, an easement and right-of way for persons, vehicles and equipment to pass
over and across the City Harbor Property to the extent reasonably necessary to access and
undertake actions permitted under this Agreement that are within the Relocated Easement Area.
Municipalities shall provide City Harbor not less than twenty-four (24) hours written notice prior
to entry except that, in cases of emergency, Municipalities shall be permitted to access the
Relocated Easement Area from the City Harbor Property without any prior written notice to City
Harbor, so long as Municipalities provide City Harbor with verbal notice of such access as soon
as practicable after the onset of the emergency. Municipalities shall schedule and carry out their
activities and operations within and about the Relocated Easement Area so as to limit any
interruption of or interference with the activities and operations of City Harbor at the City Harbor
Property. If such interruption or interference is necessary, it shall be temporary in nature and
designed to limit any restriction of access to and from the remaining lands of City Harbor.
4.
Restoration of Surface. Upon completion of any activities Municipalities undertake
pursuant to the Relocated Easement that disturb the surface of the Relocated Easement Area,
Municipalities shall place and compact to 95% modified Proctor density engineered backfill and
shall restore the surface to rough grade only. Municipalities shall not have the obligation to restore,
repair or replace, or to pay for the restoration, repair or replacement of, any pavement, parking
area, curbing, sidewalk, promenade, walkway, landscaping, lighting, wall, bench, bike rack or
other surface facilities or improvements removed or damaged by Municipalities’ activities within
the Relocated Easement Area. Municipalities shall provide City Harbor with reasonable notice
and the opportunity to remove such surface facilities and improvements prior to Municipalities’
surface disturbance of the Relocated Easement Area.
5.
Reserved Rights of City Harbor. City Harbor expressly reserves the right to cross
and recross the Relocated Easement Area and (i) to construct and maintain heat pump water and
stormwater lines and stormwater facilities therein and to grant an easement to Guthrie for said lines
and facilities, all as shown on Exhibit A, (ii) to construct a water line therein and grant a water
easement to the City of Ithaca for said line, all as shown on Exhibit A, and (iii) to construct the
improvements therein shown on Drawings C301 – Layout Plan, C401 – Utility Plan, C403 –
Lighting Plan, and C601 – Drainage Plan, all having the general title Phase 1 – City Harbor
Development, last revised October 27, 2020, and prepared by T.G. Miller, P.C. (collectively, the
3

“Site Plan Drawings”), attached hereto and incorporated herein as Exhibit B, regardless of whether
such improvements are above, between, beside, or around the Facilities, provided that any
construction of improvements within, or any other use of, the Relocated Easement Area by City
Harbor shall not interfere with, obstruct, or endanger any rights of Municipalities under or with
respect to the Relocated Easement, cause injury or damage to the Facilities, or affect the Facilities’
physical integrity or function. Municipalities expressly agree that City Harbor shall at all times
have the right to install pavement, parking areas, curbing, sidewalks, promenades, walkways,
landscaping, lighting, walls, benches, bike racks, and similar surface-level improvements and
facilities within the Relocated Easement Area as shown on the Site Plan Drawings. City Harbor
may not construct buildings within the Relocated Easement Area. Except for improvements with
foundations, City Harbor may also construct improvements upon the Relocated Easement Area
that are not shown on Exhibit A or the Site Plan Drawings, provided said improvements do not
interfere with, obstruct, or endanger any rights of Municipalities under or with respect to the
Relocated Easement, cause injury or damage to the Facilities, or affect the Facilities’ physical
integrity or function. Non-building improvements with foundations within the Relocated
Easement Area may be constructed only with the written consent of the Special Joint Committee
(“SJC”) that oversees IAWWTF operations, or the SJC’s successor entity. If the SJC or a successor
entity does not exist, then the Municipalities’ governing bodies must approve such improvements
by resolution.
6.
Insurance.
coverage as follows:

City Harbor, Guthrie and Municipalities shall maintain insurance

(a) City Harbor shall maintain insurance coverage in the form and not less than
the amounts contained in the Municipalities’ Insurance Requirements, attached and incorporated
herein as Exhibit C-1. Each policy of insurance maintained pursuant to this paragraph by City
Harbor shall name as additional insureds each of Municipalities and the Special Joint Committee
established by Municipalities to oversee the operation of the Ithaca Area Wastewater Treatment
Facility. Upon request of Municipalities, City Harbor shall furnish to Municipalities current
certificates of insurance evidencing City Harbor’s maintenance of the insurance policies required
hereunder. Municipalities may from time to time change the Municipalities’ Insurance
Requirements. Municipalities shall notify City Harbor of such changes, and City Harbor shall
comply with such changes upon receipt of said notification.
(b)
Municipalities shall, at their own cost and expense, obtain and maintain,
and shall cause any contractors performing work within the Relocated Easement Area to obtain
and maintain: (i) comprehensive commercial general liability insurance with minimum limits of
not less than $1,000,000 per occurrence/claim, and $3,000,000 annual aggregate for bodily injury,
including death, and property damage, and personal injury; and (ii) workers compensation
insurance, employer’s liability insurance, and each other form of insurance to the extent required
by law to provide coverage of loss resulting from injury, sickness, disability, or death of employees
of Municipalities in the minimum amounts required by law and otherwise compliant with the law.
Such insurance shall be provided by insurance companies acceptable to City Harbor and Guthrie
and be licensed to conduct business in the State of New York with an AM Best Rating of A- or
better. Upon request of City Harbor or Guthrie, Municipalities shall furnish to City Harbor and
Guthrie current certificates of insurance evidencing Municipalities’ maintenance of the insurance
4

policies required hereunder. City Harbor and Guthrie shall be named as additional insureds with
respect to all policies of insurance except workers compensation insurance. City Harbor and
Guthrie shall also be notified at least thirty (30) days prior to the cancellation, reduction, or material
change in coverage or reduction in AM Best Rating. Also, Municipalities agree that all of their
policies must be endorsed to waive all rights of subrogation against Guthrie (Municipalities and
Guthrie have agreed to a mutual waiver of subrogation).
(c)
Guthrie shall maintain insurance coverage in the form and not less than the
amounts contained in the Municipalities' Insurance Requirements, attached and incorporated
herein as Exhibit C-2. Each policy of insurance (excluding “Business Automobile Liability” and
“Workers’ Compensation & Employers’ Liability” under (b) and (d) on Exhibit C-2) maintained
by Guthrie pursuant to this Agreement shall name as additional insureds each of Municipalities
and the Special Joint Committee established by Municipalities. Upon request of Municipalities,
Guthrie shall furnish to Municipalities current certificates of insurance evidencing Guthrie’s
maintenance of the insurance policies required hereunder. Guthrie’s minimum insurance
requirements shall be the amounts listed in Guthrie’s certificates of insurance, but in no event shall
the minimum amounts be below those listed in this Agreement. If the Municipalities believe
coverage needs have changed or an exposure arises in the future that is not sufficiently addressed
by the insurance requirements set forth in this Agreement, Guthrie and the Municipalities will
review the matter. If both parties agree, Guthrie will adjust its insurance coverage accordingly.
7.

Indemnification.

(a) Municipalities agree to fully defend, indemnify, and hold harmless City
Harbor, Guthrie and their affiliates, directors, officers, members, managers, employees, and
representatives (collectively, “City Harbor and Guthrie Indemnified Parties”), from and against all
claims, actions, suits, demands, damages, liabilities, obligations, losses, settlements, judgments,
costs, and expenses (including, without limitation, reasonable attorneys’ and experts’ fees and
costs), whether or not involving a third-party claim, which any or all of them may incur, resulting
from bodily injuries (or death) to any person, damage (including loss of use) to any property, other
damages, contamination of, or adverse effects on the environment, caused by the acts or omissions
of Municipalities or Municipalities’ employees, agents, or subcontractors, related to or arising out
of their work, activities, facilities, or other improvements performed or located within the
Relocated Easement Area. This indemnification shall not extend to the proportion of damages,
losses, and claims caused by a reckless, intentional wrongful, or negligent act of the City Harbor
and Guthrie Indemnified Parties.
(b)
City Harbor agrees to fully defend, indemnify, and hold harmless each of
Municipalities, the Special Joint Committee established by Municipalities to oversee the operation
of the Ithaca Area Wastewater Treatment Facility, and their respective elected officials, public
officers, boards, employees, members, and agents (collectively, the “Municipal Indemnified
Parties”) from and against all claims, actions, suits, demands, damages, liabilities, obligations,
losses, settlements, judgments, costs, and expenses (including, without limitation, reasonable
attorneys’ and experts’ fees and costs), whether or not involving a third party claim, which any or
all of them may incur, resulting from bodily injuries (or death) to any person, damage (including
loss of use) to any property, other damages, contamination of or adverse effects on the
5

environment, or Ithaca Area Wastewater Treatment Facility SPDES permit violations, caused by
the acts or omissions of City Harbor or of its employees, agents, subcontractors, guests and
invitees, related to or arising out of their work, activities, facilities, or other improvements
performed or located within or without Relocated Easement Area. This indemnification shall not
extend to the proportion of damages, losses, and claims caused by a reckless or intentional
wrongful act of the Municipal Indemnified Parties or, where City Harbor is not in breach of this
Agreement and no emergency situation exists, by the Municipal Indemnified Parties’ negligence.
(c)
In connection with an easement granted to the City of Ithaca for a water
main as shown on Exhibit A, the City of Ithaca agrees to fully defend, indemnify, and hold
harmless the Municipal Indemnified Parties from and against all claims, actions, suits, demands,
damages, liabilities, obligations, losses, settlements, judgments, costs, and expenses (including,
without limitation, reasonable attorneys’ and experts’ fees and costs), whether or not involving a
third party claim, which any or all of them may incur, resulting from bodily injuries (or death) to
any person, damage (including loss of use) to any property, other damages, contamination of or
adverse effects on the environment, or Ithaca Area Wastewater Treatment Facility SPDES permit
violations, caused by the acts or omissions of the City of Ithaca or of the City of Ithaca’s
employees, agents, subcontractors, guests and invitees related to or arising out of their municipal
water work, water activities, water facilities or other water improvements performed or located
within the Relocated Easement Area.
(d)
Guthrie agrees to fully defend, indemnify and hold harmless the Municipal
Indemnified Parties from and against all claims, actions, suits, demands, damages, liabilities,
obligations, losses, settlements, judgments, costs and expenses (including without limitation
reasonable attorneys’ and experts’ fees and costs), whether or not involving a third party claim,
which any or all of them may incur, resulting from bodily injuries (or death) to any person, damage
(including loss of use) to any property, other damages, contamination of or adverse effects on the
environment, or Ithaca Area Wastewater Treatment Facility SPDES permit violations, caused by
the acts or omissions of Guthrie or of Guthrie employees, agents or subcontractors, related to or
arising out of Guthrie’s work or activities, facilities or improvements performed or located within
the Relocated Easement Area. This indemnification shall not extend to the proportion of damages,
losses and claims caused by a reckless or intentional wrongful act of the Municipal Indemnified
Parties or, where Guthrie is not in breach of this Agreement and no emergency situation exists, by
the Municipal Indemnified Parties’ negligence.
(e)
For the avoidance of doubt, City Harbor and Guthrie shall not be jointly and
severally obligated for the indemnification of the Municipal Indemnified Parties pursuant to this
Section, and each of City Harbor and Guthrie shall be liable for indemnification hereunder only
with respect to damages, claims, and losses caused by its own acts or omissions.
8.
Notices. All notices, requests, consents, claims, demands, waivers, and other
communications under this Agreement (each, a “Notice”) must be in writing and addressed to the
receiving party at its address set forth below (or at such other address as the receiving party may
designate from time to time in accordance with this Section). Unless otherwise agreed herein, all
Notices must be delivered by personal delivery, nationally recognized overnight courier, or
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certified mail, return receipt requested, postage prepaid. All notices shall be effective upon the
date of receipt.
Notices to City Harbor are to be addressed to:
City Harbor, LLC
Attention: Board of Managers
330 East Fourteenth Street
Elmira Heights, New York 14903
with a copy to:
Sayles & Evans
Attention: Steven E. Agan, Esq.
One West Church Street
Elmira, New York 14901
Notices to Municipalities are to be addressed to:
Ithaca Area Wastewater Treatment Facility
Attention: Chief Operator
525 Third Street
Ithaca, New York 14850
with a copy to:
Ithaca City Attorney
108 East Green Street
Ithaca, New York 14850
Notices to Guthrie are to be addressed to:
The Guthrie Clinic
Attention: Darrin Olmstead, Maintenance Manager
1 Guthrie Square
Sayre, Pennsylvania 18840
and
The Guthrie Clinic
Attention: Tom Collins, Vice President of Regional Operations
1 Guthrie Square
Sayre, Pennsylvania 18840
with a copy to:
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Levene Gouldin & Thompson, LLP
Attention: Carrie A. Wenban, Esq.
450 Plaza Drive
Vestal, New York 13850
9.
Severability. If any term or provision of this Agreement is found by a court of
competent jurisdiction to be invalid, illegal, or unenforceable in any jurisdiction, such invalidity,
illegality, or unenforceability shall not affect any other term or provision of this Agreement, or
invalidate or render unenforceable such term or provision in any other jurisdiction.
10. Amendments. No amendment to or modification of this Agreement shall be
effective unless it is in writing, identified as an amendment to or modification of this Agreement,
and signed by an authorized representative of each party hereto.
11. Waiver. No waiver by any party of any of the provisions of this Agreement shall
be effective unless explicitly set forth in writing and signed by the party so waiving. Except as
otherwise set forth in this Agreement, no failure to exercise, or delay in exercising, any right,
remedy, power, or privilege arising from this Agreement shall operate or be construed as a waiver
thereof, nor shall any single or partial exercise of any right, remedy, power, or privilege hereunder
preclude any other or further exercise thereof or the exercise of any other right, remedy, power, or
privilege.
12. Assignment; Successors and Assigns. Municipalities and their respective
successors and assigns are hereby expressly granted the right to assign the Relocated Easement, or
any part thereof, or interest therein, without any prior consent and without prejudice or recourse.
The Relocated Easement and related right-of-way shall at all times be deemed to be and shall run
with the land, be permanent and perpetual, and inure to and be binding upon the successors, heirs,
legal representatives, and assigns of the parties named in this Agreement.
13. Governing Law; Choice of Forum. This Agreement and all matters arising out of
or relating to this Agreement shall be governed by and construed in accordance with the laws of
the State of New York, without regard to or giving effect to the conflict of laws provisions thereof.
Each party irrevocably and unconditionally agrees that it shall not commence any action, litigation,
or proceeding of any kind whatsoever against any other party in any way arising from or relating
to this Agreement in any forum other than the courts of the State of New York sitting in the County
of Tompkins. Each party irrevocably and unconditionally submits to the exclusive jurisdiction of
such courts.
14. Entire Agreement. This Agreement constitutes the entire agreement of the parties
hereto with respect to the subject matter contained herein, and supersedes all prior and
contemporaneous understandings, agreements, representations, and warranties, both written and
oral, regarding such subject matter.
15. Counterparts. This Agreement may be executed in counterparts, each of which
shall be deemed an original, and all of which together shall be deemed to be one and the same
instrument.
8

IN WITNESS WHEREOF, the parties have caused this instrument to be duly executed as
of the date first written above.
City Harbor:
&,7<+$5%25//&
By:
___________________________
Name: ___________________________
Title: ___________________________
Guthrie:
7+(*87+5,(&/,1,&
By:
___________________________
Name: ___________________________
Title: ___________________________











Municipalities:
&,7<2),7+$&$
By:
___________________________
Name: ___________________________
Title: ___________________________
72:12),7+$&$




By:
___________________________
Name: ___________________________
Title: ___________________________
72:12)'5<'(1
By:
___________________________
Name: ___________________________
Title: ___________________________
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STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public

STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )

On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
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STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.
____________________________________
Notary Public
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WARNING: It is a violation of New
York State Law for any person,
unless acting under the direction of
a licensed Architect, to alter this
document in any way. If a document
bearing the seal of an Architect is
altered, the altering Architect shall
affix to such document his seal and
the notation "altered by" followed by
his signature, the date of such
alteration, and a specific description
of the alteration.
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WARNING: It is a violation of New
York State Law for any person,
unless acting under the direction of
a licensed Architect, to alter this
document in any way. If a document
bearing the seal of an Architect is
altered, the altering Architect shall
affix to such document his seal and
the notation "altered by" followed by
his signature, the date of such
alteration, and a specific description
of the alteration.
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WARNING: It is a violation of New
York State Law for any person,
unless acting under the direction of
a licensed Architect, to alter this
document in any way. If a document
bearing the seal of an Architect is
altered, the altering Architect shall
affix to such document his seal and
the notation "altered by" followed by
his signature, the date of such
alteration, and a specific description
of the alteration.
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WARNING: It is a violation of New
York State Law for any person,
unless acting under the direction of
a licensed Architect, to alter this
document in any way. If a document
bearing the seal of an Architect is
altered, the altering Architect shall
affix to such document his seal and
the notation "altered by" followed by
his signature, the date of such
alteration, and a specific description
of the alteration.
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Insurance Requirements of City of Ithaca, Town of Dryden and Town of Ithaca (collectively the
“Municipalities”)
City Harbor shall procure and maintain insurance against any and all losses, costs, expenses, claims,
liabilities, actions, or damages, including liability for death or injuries to any person or persons, damage
to property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with City Harbor’s use or occupancy of the Relocated Easement
Area.
The following are the minimum required insurance coverages:


D




&RPPHUFLDO*HQHUDO/LDELOLW\

Bodily Injury and Property Damage:
Products/Completed Operations:
Personal Injury & Advertising Injury:
General Aggregate:
Damage to Rented Premises:
E

$1,000,000 Each Occurrence
$2,000,000 Aggregate
$1,000,000 Each Person/Organization
$2,000,000 Per Location Basis
$1,000,000

%XVLQHVV$XWRPRELOH/LDELOLW\

Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos
 F

([FHVV8PEUHOOD/LDELOLW\

Bodily Injury and Property Damage:
General Aggregate:




G

$1,000,000 Each Accident

$5,000,000 Each Occurrence
$5,000,000 Per Location Basis

:RUNHUV &RPSHQVDWLRQ (PSOR\HUV /LDELOLW\

Workers Compensation Limits:
Employers Liability Limits:
x
Each Accident
x
Disease Each Employee
x
Disease Policy Limit

Statutory Limits
$1,000,000
$1,000,000
$1,000,000

1.
The insurance carriers providing the required coverages shall be licensed to do so in
New York State, and shall be rated no lower than "A- X" by the most recent Best's Key Rating Guide
unless otherwise agreed to by the Municipalities. 
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2.
All policies must be endorsed to include the Municipalities, namely City of Ithaca,
Town of Ithaca, and Town of Dryden, and the Special Joint Committee, as additional insureds on a
primary and non-contributory basis
3.
All policies must be endorsed to waive all rights of subrogation against the
Municipalities and the Special Joint Committee. 
4.
City Harbor shall deliver upon request of the Municipalities a Certificate of Insurance
(including copies of the Additional Insured and Waiver of Subrogation endorsements) acceptable to the
Municipalities certifying that policies of insurance for the required coverages have been issued and are
in effect. Upon expiration or cancellation of any policy, City Harbor shall immediately deliver to the
Municipalities a Certificate of Insurance evidencing proper renewal or replacement of the policy.
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Insurance Requirements of City of Ithaca, Town of Dryden and Town of Ithaca (collectively the
“Municipalities”)
Guthrie shall procure and maintain insurance against any and all losses, costs, expenses, claims,
liabilities, actions, or damages, including liability for death or injuries to any person or persons, damage
to property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with Guthrie’s use of the Relocated Easement Area.
The following are the minimum required insurance coverages:


D

&RPPHUFLDO*HQHUDO/LDELOLW\

Bodily Injury and Property Damage:
Products/Completed Operations:
Personal Injury & Advertising Injury:
General Aggregate:
Damage to Rented Premises:



E

$1,000,000 Each Occurrence
$2,000,000 Aggregate
$1,000,000 Each Person/Organization
$2,000,000
$1,000,000

%XVLQHVV$XWRPRELOH/LDELOLW\

Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos $1,000,000 Each Accident


F

([FHVV8PEUHOOD/LDELOLW\

Bodily Injury and Property Damage:

$5,000,000 Each Occurrence

General Aggregate:

$5,000,000


G :RUNHUV  &RPSHQVDWLRQ  (PSOR\HUV  /LDELOLW\ SURYLGHG E\ *XWKULH
0HGLFDO*URXS 

Workers Compensation Limits:
Statutory Limits
Employers Liability Limits:
x Each Accident
$1,000,000
x Disease Each Employee

$1,000,000

x Disease Policy Limit

$1,000,000
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1. The insurance carriers providing the required coverages under (b), (c) and (d) shall be licensed
to do so in New York State, and shall be rated no lower than "A- X" by the most recent Best's Key
Rating Guide unless otherwise agreed to by the Municipalities, as that term is defined in this
Agreement. 
2. All policies (excluding Business Automobile Liability and Worker’s Compensation &
Employers’ Liability under (b) and (d) above) must be endorsed to include the Municipalities,
namely City of Ithaca, Town of Ithaca, and Town of Dryden, and the Special Joint Committee, as
additional insureds on a primary and non-contributory basis.
3. All policies must be endorsed to waive all rights of subrogation against the Municipalities and
the Special Joint Committee. The Municipalities are required to endorse their policies to waive all
rights of subrogation against Guthrie. 
4. Guthrie shall deliver upon request, Certificates of Insurance (including copies of the Additional
Insured and Waiver of Subrogation endorsements) acceptable to the Municipalities certifying that
policies of insurance for the required coverages provided herein have been issued and are in effect.
Upon expiration or cancellation of any policy during the term of this Agreement, Guthrie shall
immediately deliver to the Municipalities Certificates of Insurance evidencing proper renewal or
replacement of the policies.

17

352;,0,7<',6&/2685($*5((0(17
THIS AGREEMENT (this “Agreement”) is entered into as of the ___ day of _________,
2021 (the “Effective Date”), by and among CITY HARBOR, LLC, a New York limited liability
company (“City Harbor”), THE GUTHRIE CLINIC, a Pennsylvania non-profit corporation
(“Guthrie” and, together with City Harbor, “Developers”), CITY OF ITHACA, a New York
municipal corporation (“City of Ithaca”), TOWN OF ITHACA, a New York municipal corporation
(“Town of Ithaca”), and TOWN OF DRYDEN, a New York municipal corporation (“Town of
Dryden” and, collectively with City of Ithaca and Town of Ithaca, “Municipalities”).
5(&,7$/6
WHEREAS, City Harbor is the owner of certain real property located at 101 Pier Road in
the City of Ithaca, County of Tompkins, State of New York, designated as Tax Map Parcel Number
17.-1-1.3 (the “City Harbor Property”); and
WHEREAS, Guthrie is the owner of certain real property located at 101 Pier Road in the
City of Ithaca, County of Tompkins, State of New York, designated as Tax Map Parcel Number
17.-1-1.2 (the “Guthrie Property”); and
WHEREAS, Municipalities collectively own and operate the Ithaca Area Wastewater
Treatment Facility located at 525 Third Street in the City of Ithaca, County of Tompkins, State of
New York (the “Facility”); and
WHEREAS, the Facility discharges treated sewage effluent (the “Effluent”) into Cayuga
Lake by way of an outfall pipe owned by Municipalities (the “Discharge Pipe”) that runs through
the City Harbor Property pursuant to an easement granted to the City of Ithaca (as AgentMunicipality, acting on behalf of itself, the Town of Ithaca, and the Town of Dryden, as tenants in
common); and
WHEREAS, Developers intend to access and utilize the Effluent flowing through the
Discharge Pipe in order to provide for the heating and cooling of improvements to be constructed
upon the City Harbor Property and Guthrie Property, pursuant to a certain Agreement for Access
to and Use of Effluent by and among City Harbor, Guthrie, and Municipalities, dated __________,
2021 and which will be recorded in the Tompkins County Clerk’s office (the “Effluent Use
Agreement”); and
WHEREAS, in connection with and as consideration for the execution of the Effluent Use
Agreement and an Easement Termination and Relocation Agreement among Developers and
Municipalities that will allow improvements to be built on Developers’ properties, Municipalities
have requested from Developers, and Developers have agreed to provide to Municipalities, a
commitment to disclose their respective Property’s proximity to the Facility to each tenant leasing
space within, upon or for maritime docking adjacent to their Property;
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NOW, THEREFORE, for One Dollar ($1.00), and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, Developers and Municipalities
agree as follows:
1.
Proximity Disclosure Requirement. At all times during the Term (as defined in the
Effluent Use Agreement), Developers shall include the following disclosure in each and every
sale, lease, license, or other written agreement pursuant to which a third party is granted occupancy
of space located within or upon their respective Property for a period in excess of thirty (30) days:
Green Energy Initiative / Wastewater Treatment Plant. The premises are
part of a green energy initiative entered into with the Ithaca Area Wastewater
Treatment Facility (IAWWTF), which is located directly across Cascadilla Creek.
The thermal energy for heating and cooling of the premises is extracted from the
treated effluent of IAWWTF, an essential municipal facility that processes wastes
from Ithaca and surrounding communities.
2.
Certification. During the Term, City Harbor and Guthrie shall each submit each
year with their payment for the Annual Use Charge (as defined in the Effluent Use Agreement) a
certification of compliance with the proximity disclosure requirement in Section 1. The
certification shall be sworn under penalty of perjury. Upon Municipalities’ written request,
Developers shall provide one set of copies of applicable sales agreements, leases, licenses, and
written agreements documenting such compliance, with personally identifiable information,
proprietary information, and confidential information redacted; provided that (i) the frequency of
Municipalities’ written requests for the provision of such documents shall not be greater than one
(1) per year, and (ii) Developers’ obligation to provide documents in response to any such request
shall be limited to applicable documents not previously provided to Municipalities.
3.
Assignment. This Agreement and the rights and obligations hereunder are not
transferrable or assignable by any party hereto without the prior written consent of the other parties
hereto, except that (i) City Harbor and Guthrie shall each be permitted to assign this Agreement,
without any prior consent, to any person or entity acquiring an ownership interest in their
respective Property, and (ii) Municipalities shall be permitted to assign this Agreement, without
any prior consent and without prejudice or recourse, to any person or entity acquiring an ownership
interest in the Facility, to any successor entity or governmental institution, or to any existing or
future improvement district(s) or improvement area(s). No party hereto shall be permitted to
unreasonably withhold, condition, or delay its consent to any assignment of this Agreement for
which consent is duly requested by another party hereto.
4.
Successors and Assigns. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective permitted successors and permitted assigns.
5.
Amendment. No amendment to or modification of this Agreement shall be effective
unless it is in writing, identified as an amendment to or modification of this Agreement, and signed
by an authorized representative of each party hereto.
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6.
Choice of Law; Forum. This Agreement and all matters arising out of or relating to
this Agreement are governed by and shall be construed in accordance with the laws of the State of
New York, without regard to or giving effect to the conflict of laws provisions thereof. Each party
irrevocably and unconditionally agrees that it will not commence any action, litigation, or
proceeding of any kind whatsoever against any other party in any way arising from or relating to
this Agreement in any forum other than the courts of the State of New York sitting in the County
of Tompkins. Each party irrevocably and unconditionally submits to the exclusive jurisdiction of
such courts.
7.
Counterparts. This Agreement may be executed in counterparts, each of which shall
be deemed an original, and all of which together shall be deemed to be one and the same agreement.
A signed copy of this Agreement delivered by facsimile, email, or other means of electronic
transmission shall be deemed to have the same legal effect as delivery of an original signed copy
of this Agreement.
8.
Waiver. No waiver by any party of any of the provisions of this Agreement shall
be effective unless explicitly set forth in writing and signed by the party so waiving. Except as
otherwise set forth in this Agreement, no failure to exercise, or delay in exercising, any right,
remedy, power, or privilege arising from this Agreement shall operate or be construed as a waiver
thereof, nor shall any single or partial exercise of any right, remedy, power, or privilege hereunder
preclude any other or further exercise thereof or the exercise of any other right, remedy, power, or
privilege.
9.
Entire Agreement. This Agreement constitutes the sole and entire agreement of the
parties hereto with respect to the subject matter contained herein, and supersedes all prior and
contemporaneous understandings, agreements, representations, and warranties, both written and
oral, regarding such subject matter.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their
duly authorized representatives on the dates shown below.
DEVELOPERS:
&,7<+$5%25//&
By:
___________________________
Name: ___________________________
Title: ___________________________

Date: _____________










7+(*87+5,(&/,1,&

By:

___________________________

Name: ___________________________
Date: _____________






Title: ___________________________







MUNICIPALITIES:
&,7<2),7+$&$

Date: _____________

By:
___________________________
Name: ___________________________
Title: ___________________________
72:12),7+$&$

Date: ______________



By:
___________________________
Name: ___________________________
Title: ___________________________
72:12)'5<'(1

Date: _____________

By:
___________________________
Name: ___________________________
Title: ___________________________
4

STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _______________________, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _______________________, personally known to me or
proved to me on the basis of satisfactory evidence to be the individual whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.
____________________________________
5

Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.
____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared _____________________, personally known to me or proved
to me on the basis of satisfactory evidence to be the individual whose name is subscribed to the
within instrument and acknowledged to me that he/she executed the same, and that by his/her
signature on the instrument, the individual or the person(s) upon behalf of which the individual
acted, executed the instrument.
____________________________________
Notary Public
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4.3 Approval of 2019 City Single Audit
RESOLVED, That the Independent Auditor’s Report for the period of January 1, 2019
through December 31, 2019, prepared by the accounting firm of Insero & Company
CPA’s LLP, be accepted to comply with all the City’s applicable Government Accounting
Standards Board (GASB) Statement 34 and other related audit and single-audit
requirements.

PLANNING AND ECONOMIC DEVELOPMENT COMMITTEE ITEMS:
5.1 Authorization for Mayor to Execute “Inter-Municipal Agreement Regarding
Historic Preservation Staff Services
WHEREAS, the City and Town of Ithaca value intermunicipal collaborations and
partnerships that advance shared goals and equally benefit citizens of both
municipalities, and
WHEREAS, the Town is interested in protecting its historic resources as outlined in the
Town of Ithaca Comprehensive Plan, and the City has an established historic
preservation program that has successfully protected its historic resources for almost 50
years, and
WHEREAS, the Town is interested in partnering with the City to explore opportunities
to enact a Landmarks Preservation Law that mirrors that of the City and establishes a
joint City and Town of Ithaca Landmarks Preservation Commission, and
WHEREAS, the Town allocated up to $7,000 in its 2021 Municipal Budget to fund a
portion of the City’s Historic Preservation and Neighborhood Planner position for time
used to investigate and advanced this shared services opportunity; now, therefore, be it
RESOLVED, That the members of the Planning and Economic Development Committee
support the City’s partnership with the Town for the above expressed purpose, and, be
it further
RESOLVED, That Common Council authorizes the Mayor to execute the “InterMunicipal Agreement Regarding Historic Preservation Staff Services.”

lntermunicipal Agreement Regarding Historic Preservation Planning Staff
Services
This Agreement ("Agreement") is made as of the 26th day of January, 2021 by
the City of Ithaca (City), a municipal corporation organized under the laws of the
State of New York, having its offices at 108 East Green Street, Ithaca NY
14850, and the Town of lthaca ("Town"), a municipal corporation organized
under the laws of the State of New York, having its offices at 215 North Tioga
Street, Ithaca, NY 14850
WHEREAS, the City and Town (collectively, the "Municipalities") value
intermunicipal collaborations and partnerships that advance their shared goals and
equally benefit citizens of both municipalities, and
WHEREAS, the Town is interested in protecting its historic resources as outlined
in the Town of Ithaca Comprehensive Plan, and the City has an established historic
preservation program that has successfully protected its historic resources for
almost 50 years, and
WHEREAS, the Town is interested in partnering with the City to explore opportunities
to enact a Landmarks Preservation Law that mirrors that of the City and establishes
a joint City and Town of Ithaca Landmarks Preservation Commission, and
WHEREAS, the Town allocated up to $7,000 in its 2021 Municipal Budget to fund
a portion of the City's Historic Preservation and Neighborhood Planner position for
time used to investigate and advance this shared services opportunity, and
WHEREAS, the Municipalities desire to outline
responsibilities related to this work; therefore

their respective rights and

Now, in consideration of the covenants, conditions, and provisions herein, it
is hereby AGREED as follows:

1. The Agreement shall be effective January 1, 2021 through
December 31, 2021.
2. The City's responsibilities under this Agreement shall include:
a. research the process for the establishment of a historic
preservation program in the Town.

b. familiarization with the Town's survey of historic resources
and preparation of recommendations for the protection of
these resources.
c. draft revisions to the Landmarks Preservation Commission
Ordinance's administrative provisions (Chapter 73 of the City of
Ithaca Municipal Code), and draft related provisions for Town
adoption, that address the Town's interests in historic

preservation and the establishment of an expanded, combined
City and Town of Ithaca Landmarks Preservation Commission.

d. draft revisions to the Ithaca Landmarks Preservation
Ordinance's substantive provisions (Chapter 228 of the City of
Ithaca Municipal Code), and draft related provisions for Town
adoption, that address specific considerations associated with
the identification and preservation of historic resources in the
Town.
e. coordinate City and Town review and adoption of the above
referenced codes by November 2021.

3. The foregoing City responsibilities shall be primarily performed by the City's Historic
Preservation and Neighborhood Planner, but may require other City staff resources as well
as expertise from within the Town's staff. The City shall provide all City staff performing
services under this Agreement with office space, computers, telephones, supplies, and other
items sufficient for them to perform their services in a professional and competent manner.
The Town has no obligation to provide such items to City staff.

4. Compensation and Reimbursement: The City will be compensated for the time the Historic
Preservation and Neighborhood Planner will devote to this initiative. The City shall be
responsible for tracking hours worked by the Historic Preservation and Neighborhood
Planner on this initiative and shall invoice the Town on a quarterly basis for his or her time.
Reimbursements will be calculated at the contractual rate of $40.30/hour. It is expected that
the Historic Preservation and Neighborhood Planner will allocate around 3.5 hours to this
initiative each week. Upon the Town's request, the City will provide the Town with
itemizations by day of all tracked hours. The total amount of reimbursement for the year
shall not exceed $7,000.

5. In pursuit of this initiative, the Historic Preservation and Neighborhood Planner will receive
direction from both the Town of Ithaca Supervisor, Town of Ithaca Director of Planning and
the City of lthaca Director of Planning and Development. It is expected that the Historic
Preservation and Neighborhood Planner will meet quarterly with Town of Ithaca Director of
Planning and Town Supervisor to track progress. Further, the Historic Preservation and
Neighborhood Planner will attend Town Planning Committee meetings from time to time as
the initiative moves forward to track progress and discuss issues that may arise.

6. The Town and City agree that the Historic Preservation and Neighborhood Planner will not be
an employee of the Town in performing his or her services under this Agreement and will
remain an employee of the City.
a. The City shall set the rate of compensation for the Historic Preservation and
Neighborhood Planner. The City shall be solely responsible for providing the
Historic Preservation and Neighborhood Planner with all the employment-related
benefits offered to a comparable City employee, including but not limited to health

insurance, paid leave, and any statutorily required benefits. The City is responsible
for paying the wages of the Historic Preservation and Neighborhood Planner and
withholding and remitting all applicable employment-related taxes and
contributions, including but not limited to federal and state income tax and FICA
withholdings and contributions to the Public Employees' Retirement System.

b. The City shall have hiring, disciplinary, and termination authority, with reasonable
prior notice given to the Town Supervisor or his/her designee. If it becomes
necessary to hire a new Historic Preservation and Neighborhood Planner during the
period of this Agreement, the City shall be responsible for all related administrative
duties, including creating and advertising for the position, if necessary, and
complying- with the Civil Service Law. The City shall conduct all interviews of
potential candidates and has the sole authority to hire the successful candidate.
c. The City shall be deemed to be the employer for purposes of employer's liability
and worker's compensation insurance, and the City agrees to maintain
employment practices liability insurance in the amount of at least $1,000,000 per
occurrence and adequate workers compensation insurance for the duration of this
Agreement.

7. Each municipality may terminate this Agreement on sixty days' written notice. The Town
shall not be liable for any incurred expenses after the date of the Agreement termination,
but shall be responsible for pro rata payment for the satisfactory work performed to date
of termination.
8. Each municipality agrees to defend, indemnify and hold harmless the other municipality,
its elected officials, public officers, employees, and agents from and against all losses
or claims, and costs incidental thereto (including cost of defense, settlement and
reasonable attorneys' fees), resulting from bodily injury or death to any person, damage
(including loss of use) to any property, other damages, or contamination of or adverse
effects on the environment, caused by the negligence or omissions of the municipality
and its officials, officers, employees, and agents. Without limiting the foregoing, the City
specifically agrees to defend, indemnify and hold harmless the Town for any liability,
including but not limited to costs of defense, under federal, state, or local employment law
arising out of any function for which the City is responsible in connection with the City's
status as the employer of the Historic Preservation and Neighborhood Planner and of
any other City employees who provide services under this Agreement.
9. In accordance with Section 109 of the New York General Municipal Law, the
Municipalities are hereby prohibited from assigning, transferring, conveying, subletting
or otherwise disposing of this Agreement to any person or corporation without the prior
written consent of the other municipality.
10. This Agreement may be modified only by a written document signed by both
municipalities.

11. The Municipalities shall not discriminate against any employee, applicant for employment,
sub-contractor, supplier of materials or services, or program participant in connection with
this Agreement because of actual or perceived: age; creed; color; disability; domestic
violence victim status; ethnicity; familial status; gender; gender identity or expression;
height; immigration or citizenship status; marital status; military status; national origin;
predisposing genetic characteristics; race; religion; sex; sexual orientation;
socioeconomic status; or weight.
12. The Agreement shall be governed by and construed in accordance with the laws of the
State of New York without regard to, or the application of, New York State's choice of
law provisions. The parties agree that the Supreme Court of the State of New York, held
in and for the County of Tompkins, shall be the forum to resolve disputes arising out of
either this Agreement or work performed according thereto.

By:

--- -+---1&...Z--+
Rod Howe, S

Date: 1/25/2021

City of Ithaca
By:
Svante Myrick, Mayor

Date: -------

CITY OF ITHACA
108 E. Green St. — Third Floor Ithaca, NY 14850-5690
DEPARTMENT OF PLANNING, BUILDING, ZONING, & ECONOMIC
DEVELOPMENT
Division of Planning & Economic Development
Telephone: Planning & Development – 607-274-6550
Community
Development/IURA – 607-274-6565 E-Mail: dgrunder@cityofithaca.org

MEMORANDUM
From:
To:
Date:
Subject:

Bryan McCracken, Historic Preservation and
Neighborhood Planner
Members, Common Council
January 27, 2021
Inter-Municipal Agreement Regarding Historic Preservation Staff
Services

The purpose of this memo is to provide information on a collaborative City/Town
historic preservation initiative currently in development and request authorization
for the Mayor to execute the attached Intermunicipal Agreement Regarding Historic
Preservation Staff Services. Adopted in 2014, the Town of Ithaca’s Comprehensive
Plan established a goal to “preserve, enhance and promote [their] historic
resources” and recommended creating a historic preservation program to help
achieve it. In pursuit of this goal, the Town of Ithaca contacted the City’s Historic
Preservation Planner for information on the City’s historic preservation program
and guidance on creating their own. These conversations led to the idea of
establishing a shared City/Town historic preservation program that would include
reciprocal landmarks ordinances, a combined City and Town of Ithaca Landmarks
Preservation Commission, and joint staffing.
The Town of Ithaca is committed to exploring this opportunity for intermunicipal
collaboration and has allocated funds in their 2021 Municipal Budget to help assess
its feasibility. The budgeted funds will reimburse the City for time spent by its
Historic Preservation and Neighborhood Planner on investigating the
appropriateness and practicality of a shared historic preservation program. Should
both the City and Town find this type of shared service mutually beneficial, the
Historic Preservation and Neighborhood Planner would also be responsible for its
implementation.
The attached “Inter-Municipal Agreement Regarding Historic Preservation Staff
Services” outlines both the City and Town’s rights and responsibilities under a
shared work arrangement. To summarize the agreement, the Town of Ithaca has
allocated $7,000 in its 2021 Municipal Budget to fund a portion of the City’s
Historic Preservation and Neighborhood Planner position for time used complete
the tasks listed below:

•

•
•

•

•

•

exploratory research related to the establishment of a historic preservation program
in the Town and the creation of a combined Ithaca Landmarks Preservation
Commission;
evaluation of the Town’s existing survey of historic resources and preparation
of recommendations for their protection;
draft revisions to Landmarks Preservation Commission Ordinance (Chapter 73 of the City of
Ithaca Municipal Code) that address the Town’s interests in historic preservation and the
establishment of an expanded, combined City and Town of Ithaca Landmarks Preservation
Commission;
draft revisions to the Ithaca Landmarks Preservation Ordinance (Chapter 228 of the City of
Ithaca Municipal Code) that address specific considerations associated with the
identification and preservation of historic resources in the Town;
coordinate the review and approval of the above referenced codes by the New York State
Office of Historic Preservation pursuant to the requirements of the Certified Local
Government agreement; and
coordinate City and Town review and adoption of the above referenced codes by the end of
2021.

A draft resolution authorizing the mayor to execute the “Inter-Municipal Agreement Regarding Historic
Preservation Staff Services” is also attached for your consideration.

5.2 Certified Local Government Subgrant – Authorization to Apply
WHEREAS, the Landmarks Society of Western New York (LSWNY), NYS Office of
Parks, Recreation and Historic Preservation (NYS OPRHP), and the Preservation
League of New York State partner with a host community each year to present a
statewide historic preservation conference, and
WHEREAS, the LSWNY has invited the City of Ithaca to act as the host community for
the 2021 Statewide Historic Preservation Conference, which will be held virtually due to
continued concerns related to the COVID-19 Pandemic, and
WHEREAS, as the host community, the City of Ithaca would help fund the conference
by securing a Certified Local Government Subgrant from the NYS OPRHP, and
WHEREAS, subgrant funds would support a day long workshop by Incremental
Development; keynote speaker fees and honorariums; printing, graphic design, and
mailing expenses; an audiovisual consultant to manage the technical aspects of the
virtual format; and Conference scholarships for approximately 100 attendees from NYS
CLG communities, City of Ithaca staff, elected officials and residents, and other New
York residents, and
WHEREAS, the estimated expenses to be funded by the CLG Subgrant are $22,464,
and
WHEREAS, the CLG Subgrant is wholly reimbursable and does not require a local
match; now, therefore, be it
RESOLVED, That the members of Common Council enthusiastically support the City’s
partnership with the Landmarks Society of Western New York, the Preservation League
of New York State and the NYS Office of Parks, Recreation and Historic Preservation to
present the 2021 Statewide Historic Preservation Conference, and, be it further
RESOLVED, That Common Council authorizes planning staff to apply for a Certified
Local Government Subgrant in an amount not to exceed $23,000 to help fund said
conference.

CITY OF ITHACA
108 E. Green St. — Third Floor Ithaca, NY 14850-5690
DEPARTMENT OF PLANNING, BUILDING, ZONING, & ECONOMIC
DEVELOPMENT
Division of Planning & Economic Development
Telephone: Planning & Development – 607-274-6550
Community
Development/IURA – 607-274-6565 E-Mail: dgrunder@cityofithaca.org

MEMORANDUM
From: Bryan McCracken, Secretary, Ithaca Landmarks Preservation Commission
To:
Members, Common Council
Date: January 27, 2021
Subject: 2021 Statewide Historic Preservation Conference and Certified Local
Government Subgrant Application
Each year the Landmarks Society of Western New York (LSWNY), New York State Office
of Parks, Recreation and Historic Preservation, and the Preservation League of New
York State partner with a local community to present a historic preservation
conference. The Statewide Historic Preservation Conference gathers historic
preservation professionals and enthusiasts as well as economic and community
developers, elected officials, educators, and developers from across the state for three
days of informative and entertaining trainings and presentations that highlight the
exciting work being done in the field.
At the end of last year, LSWNY approached City staff about the City of Ithaca partnering
with them to host the 2021 Statewide Conference, tentatively scheduled for the second
week of November 2021. This year’s virtual event will consist of a day-long workshop
on neighborhood revitalization through incremental development and another two
days of sessions that address a broad range of preservation related topics including:
land banks, historic tax credits, legal issues, rural and urban preservation, and recent
past resources.
As the partnering community, the City of Ithaca would help fund the Conference by
securing a Certified Local Government (CLG) sub-grant in the amount of $22,464 from
the New York State Office of Parks, Recreation and Historic Preservations. These grant
funds would allow Conference organizers to provide high quality educational sessions
led by dynamic, diverse, and respected speakers. More specifically, the funds would
support the consultants from Incremental Development; keynote speaker fees and
honorariums; printing, graphic design, and mailing expenses; and an audiovisual
consultant to manage the technical aspects of the Conference’s virtual format. Subgrant
funds would also support Conference scholarships for approximately 100 attendees
from CLG communities, City of Ithaca staff, elected officials and residents, and other

New York State residents. The CLG subgrant is wholly reimbursable, and no local match
is requirement. City staff would be responsible for some minor administrative,
reporting and accounting functions while most planning and execution tasks would be
completed by the other partnering organizations, including Historic Ithaca. A tentative
CLG subgrant budget is included below for your reference.
2021 CLG Subgrant
Expenses
CLG Workshop

$

13,000

Keynote Speaker Fee
Other Speaker Honoraria
CLG Scholarships
(100 @ $25)
Historic Ithaca Admin Fee

$
$
$

2,500
2,500
2,500

$

1,964

TOTAL:

$

22,464

Incremental Development full-day
workshop
Estimate
Estimate
Manage scholarship application process
and/or TBD

Staff respectfully requests authorization to apply for a Certified Local Government Sub-grant
to help cover the cost of the Statewide Historic Preservation Conference. A draft resolution
is attached for your consideration.

5.3
Disposition & Development Agreement
West and Center Sections of Green Street Garage Mixed-Use Urban Renewal
Project
WHEREAS, on October 4, 2017, the City of Ithaca Common Council authorized transfer
of the Green Street Parking Garage property located at 120 E. Green Street (tax parcel
#70.-4-5.2) to the IURA, via an option agreement, for the purpose of structuring a
proposed property sale and development agreement with a preferred developer to
undertake an urban renewal project subject to approval by the Common Council, and
WHEREAS, the Common Council further directed the IURA to seek out the following
programmatic elements to be included in the project:
• A conference center;
• Housing units specifically designed to appeal to a diverse
demographic, including a substantial number of units to be
affordable to low and/or middle income households;
• Street level active uses along Green Street;
• Retention of the Cinemapolis movie theatre and a public
walkway between Green Street and the Commons;
• At least 450 parking spaces open to the public, of which at
least 90 will be available for short-term parking; and
WHEREAS, on November 22, 2017, the IURA issued a Request For Proposals to
developers to undertake the urban renewal project, and
WHEREAS, on December 13, 2018, the IURA designated Vecino Group New York, LLC
as a qualified and eligible sponsor, pursuant to Section 507 of General Municipal Law,
to acquire the west and center sections of the Green Street garage (part of tax parcel
#70.-4-5.2) located at 120 E. Green Street, Ithaca, NY for the purpose of undertaking an
urban renewal project, and
WHEREAS, on August 29, 2019, the IURA conditionally approved a Disposition and
Development Agreement (DDA) with the Vecino Group New York, LLC (Developer) for
the urban renewal project, subject to environmental review and Common Council
approval, and
WHEREAS, in response to concerns expressed by the City of Ithaca Planning and
Development Board and an adjacent property owner, the project was revised to
increase separation distances between neighboring residential towers resulting in a
decrease of 36 housing units, which has subsequently received site plan approval, and
WHEREAS, on September 22, 2020, the City of Ithaca Planning & Development Board,
acting as Lead Agency, determined that the Project will result in no significant adverse
impacts on the environment, and

WHEREAS, a change in the number of housing units in the project, and other
clarifications, requires an amendment to the DDA, and
WHEREAS, on November 23, 2020, the IURA conditionally approved a revised DDA,
dated November 5, 2020, subject to Common Council approval, for a redevelopment
project including the following components:
• at least 181 housing units affordable to households earning between 40%-80% of
Area Median Income (AMI);
• Approximately 356 new and refurbished public parking spaces located in the
center section of the garage;
• A 49,000 sq. ft. conference center with street-level active use
• 2,000 sq. ft. of DPW lease space for the City of Ithaca Department of Public
Works;
• retention of the Cinemapolis movie theater; and,
• Retention and improvement of the public pedestrian connection between E.
Green Street and The Commons, and
WHEREAS, the DDA governs the terms and conditions for conveyance of project site
and implementation of the approved urban renewal project, and includes a project term
sheet and schedule of performance milestones, and
WHEREAS, under §507 of Article 15 of General Municipal Law, the IURA is authorized
to sell real property to a “qualified and eligible sponsor” subject to Common Council
approval following a public hearing, and
WHEREAS, a public hearing notice was published in the January 8, 2021 edition of the
Ithaca Journal disclosing the essential terms of the proposed sale and a public hearing
was held on January 20, 2021; now, therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby approves the IURAproposed Disposition and Development Agreement (DDA) with Vecino Group New
York, LLC for the west and center sections of the Green Street Garage Mixed-Use
Urban Renewal project site, dated November 5, 2020, and be it further
RESOLVED, That the net proceeds from sale of real property shall be paid to the City.

November 5, 2020

Amended Disposition and Development Agreement
Green Street Garage Mixed Use Urban Renewal Project
West and Center Sections
Ithaca, NY
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November 5, 2020

AMENDED DISPOSITION AND DEVELOPMENT AGREEMENT
Green Street Garage Mixed-Use Urban Renewal Project
West and Center Sections
Property Located at 120 East Green Street, Ithaca, NY

WHEREAS, on December 13, 2018, the Ithaca Urban Renewal Agency designated Vecino Group New
York, LLC as the preferred developer, and qualified and eligible sponsor pursuant to Section 507 of
General Municipal Law, to potentially acquire a portion of Tax Parcel #70.-4-5.2, located at 120 E. Green
Street, Ithaca, NY, for the purpose of undertaking an urban renewal project to develop an in-fill, mixeduse project, and
WHEREAS, on April 11, 2019, the Ithaca Urban Renewal Agency and the Developer entered into an
Exclusive Negotiation Agreement to define a mutually agreed upon urban renewal project and resolve
feasibility issues to implement the project, including conveyance of the project site to the Developer,
and
WHEREAS, on August 29, 2019, the Ithaca Urban Renewal Agency approved a proposed Disposition and
Development Agreement (“DDA”) to define terms and conditions of the development transaction
between the Agency and the Developer, including project elements, business deal points, performance
milestones, financial obligations, project schedule and purchase terms, and
WHEREAS, on November 23, 2020, the IURA approved an amended DDA authorizing the project as
approved by the City of Ithaca Planning and Development Board with a reduced housing unit count of
181 units, and
WHEREAS, the DDA is subject to approval by both the Agency and the City of Ithaca Common Council,
following completion of environmental review,
NOW, THEREFORE, in the consideration of the mutual promises herein contained, the parties do hereby
agree as follows:
This DISPOSITION AND DEVELOPMENT AGREEMENT (“Agreement” or “DDA”) is entered into this
___________day of __________ 2021, by and between the ITHACA URBAN RENEWAL AGENCY, a New
York urban renewal agency created pursuant to general municipal law, with offices at 108 E. Green
Street, Ithaca, NY 14850 (the “Agency” or “IURA” or “Seller”), and VECINO GROUP NEW YORK, LLC, a
foreign limited liability corporation authorized to conduct business in New York, with a principal office at
305 W. Commercial Street, Springfield, Missouri 65803 and a New York office at 24 Fourth Street, Troy,
New York 12180 (the “Developer” or “Vecino” or “Purchaser”), according to the terms and provisions
set forth below.

1|Page

I.

PURPOSE OF AGREEMENT
The purpose of this Agreement is to provide for the disposition and development of the Site (as defined
below) currently owned by the City of Ithaca and authorized to be transferred to the IURA to implement
an urban renewal project in accordance with all applicable laws.
This Agreement is designed to achieve the development of the Site in a coordinated and comprehensive
manner. The Developer will undertake the development of the Site subject to terms and conditions set
forth in this agreement.
The economic provisions contained in this Agreement have been negotiated and approved based upon,
among other things: (1) the Developer’s commitment to provide the capital funds necessary to develop
the Project on the Site and to accomplish the specific development obligations set forth in this
Agreement, including all of its Exhibits and Attachments, within the times in the manner and for the uses
set forth in this Agreement; and (2) the City’s undertaking to dispose of the Site to Developer and to
meet its other specific obligations as set forth in the Agreement.

II.

RELATIONSHIP TO EXCLUSIVE NEGOTIATION AGREEMENT
This Disposition and Development Agreement is the successor agreement to the Exclusive Negotiation
Agreement (ENA) between the Agency and the Developer. Upon Developer execution of the DDA, the
ENA is extended for a 75-day period to seek the following approvals required prior to Agency execution
of the DDA:
• IURA conditional approval of the DDA subject to Common Council approval, following a public
hearing on the DDA;
• Board of Public Works declaration of the Site is surplus for public works purposes; and
• Preliminary, non-binding determination by Common Council of its intent to approve, modify or
reject the DDA.
Following the Common Council determination of its intent to approve or modify the DDA in a manner
acceptable to the Developer, the ENA is extended for an additional 120 days to complete environmental
review, and a further additional 45 days to seek final approval of the DDA by Common Council and
Agency execution of the DDA.

III.

THE SITE
The “Site” is that certain real property which is generally shown on the “Proposed Site Plan” included in
the Developers ENA submission, dated 6/24/19, and Commitment & Diagram Survey, dated 8/22/19,
which are Attachment #1 to this Agreement, subject to mutual agreement of the western boundary the
Site by the IURA and Developer. The Site is a portion of that certain parcel of land situated at 120 East
Green Street in the City of Ithaca, Tompkins County, New York identified as City of Ithaca Tax Parcel 70.4-5.2 consisting of approximately 63,000 square feet and including the western and central sections of
the Green Street parking garage.
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Upon mutual agreement of the boundaries, and any new encumbrances benefiting the project site or
the City of Ithaca, Developer shall purchase from Agency, and Agency shall sell and convey to Developer,
the Site in accordance with the terms and provisions of this Agreement.
Conveyance of the Site is subject to the following future easements encumbering the Site:
• Public access easement along the pedestrian walkway between W. Green Street and The
Commons;
• Fire egress easements through the center section of the Green Street Parking Garage
benefiting the Center Ithaca property owner;
• Cross easement between the eastern and center sections of the parking facility for vehicle
and pedestrian access in the parking facility; and
• Public access easement along north side of the Project Site.

IV.

THE PROJECT
Subject to the provisions of this Agreement, Developer shall design, develop, and construct on the Site a
high-density, mixed-use urban project (“Project”), which shall include the following components:
• at least 181 housing units affordable to households earning between 40%-80% of Area Median
Income (AMI);
• Approximately 356 new and refurbished public parking spaces located in the center section of
the garage;
• A 49,000 sq. ft. conference center with street-level active use
• 2,000 sq. ft. of DPW lease space;
• retention of the Cinemapolis movie theater; and,
• Retention and improvement of the public pedestrian connectors including the north-south
connector between E. Green Street and The Commons (known as Home Dairy Alley) and the
east-west connector between City Hall and Home Dairy Alley.
In the event that the Developer and IURA mutually determined the conference center was not be
financially viable for inclusion in the Project, the project will be modified to exclude the conference
center and increase the residential count to 236 units (all of which units shall be affordable to
households earning between 50% and 80% of the AMI) and provide a minimum of 9,000 sq. ft. of ground
floor commercial use.
The Project shall further conform to the DDA Term Sheet (Attachment #2) and the Developer’s ENA
Submission, dated 6/24/18, as updated through August 29, 2019 (Attachment #7) and the Schedule of
Performance Milestones (Attachment #3). The Developer’s ENA submission includes specific project
information on site plan, information, project element updates, finance plan, construction plan,
compliance, and housing categories of the Project. Updates to the ENA Submission materials after the
date of Developer execution of the ENA Submission may be accepted by the Agency at their sole
discretion. The IURA is authorized to approve modifications to the Project upon written request.
The parties acknowledge that the exact scope, size, exact number of housing units, and other aspects of
the Project are subject to Developer’s receipt of entitlements and permits from the City, execution of a
parking lease agreement with City, receipt of sufficient financing from various New York State agencies
to construct affordable housing, and receipt of financing commitments for the conference center.
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Subject to the terms and provisions of this Agreement, Developer shall commence application for
entitlements and construction of the Project as stated in the Schedule of Performance and shall
thereafter diligently prosecute construction of the Project to completion.

V.

PARTIES TO THE AGREEMENT & DEVELOPER DISCLOSURES
A. The Agency
The Ithaca Urban Renewal Agency is a New York urban renewal agency created pursuant to general
municipal law, with offices located at 108 E. Green Street, Ithaca, NY 14850.
B. The Developer
The Developer is Vecino Group of New York, LLC, a foreign limited liability corporation authorized to
conduct business in New York, with a principal office located at 305 W. Commercial Street, Springfield,
Missouri 65803 and a New York office located at 24 Fourth Street, Troy, NY 12180.
C. Principals of the Developer
The principals of the Developer are as follows:
James Matthew Miller, CEO (42.5% interest)
Richard Gerald Manzardo, President (42.5% interest)
Kim Eileen Buche, CFO (15% interest)
D. Developer Point of Contact
The Developer has designated the following person(s) to negotiate the DDA with the Agency, and to
engage in activities necessary to determine the feasibility of the Development:
Richard Gerald Manzardo, President
E. Developer Disclosures
The Developer is required to make full disclosure to the Agency of its principals, officers,
stockholders, partners, joint venturers, and all other pertinent information regarding the Developer
and its associates.
F. Developer Assignment
Developer represents that its rights, obligations, and duties under this Agreement shall not be
assigned in whole or in part, without prior written authorization of the IURA, except as follows:
Developer may assign this Agreement to an affiliated entity to be formed, having the same
principals as Vecino Group New York, LLC, upon submission by Developer to the Agency of the
following information:
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VI.

•

The name and address of the designee, its Certificate of Incorporation and by-laws, if a
corporation, or its Articles of Organization and operating agreement, if a limited liability
company; and

•

Identification in writing of the Manager(s), Member(s) and all persons or entities with a 15%
or more ownership interest in the assignee.

PURCHASE PRICE
The total purchase price for the Site shall be One and 00/100 U.S. Dollars ($1.00), for and in
consideration of the mutual covenants hereinafter contained, and other good and valuable
consideration the receipt and sufficiency of which is hereby acknowledged. In consideration of this
purchase price, the Developer agrees to continue the obligations under this Agreement.

VII.

CITY OPTION AND PURCHASE AGREEMENT
The conveyance shall be subject to a purchase and option agreement executed with the City of
Ithaca to acquire the center parking section on the Site at the end of the City parking lease term at a
total purchase price equal to the outstanding principal balance of debt issued to construct, repair,
maintain or improve the parking garage.

VIII.

CONTINGENCIES FOR SALE AND PURCHASE
This Agreement shall be subject to the following contingencies. Agency and Developer agree to work
diligently and in good faith to satisfy contingencies for sale and purchase of the Site. If any of the
contingencies are not met within the time frames set forth, or any extension of such time frames
agreed to by the parties in writing, either party will have the right to terminate this Agreement by
delivery of written notice of such termination to the other party. Each party must deliver any such
notice of termination to the other party no later than thirty calendar days after the last day of the
time period stated for the respective condition. In the event that either party delivers such notice of
termination to the other party, and notwithstanding any other term or provision of this Agreement,
this Agreement shall be deemed null and void and of no further force or effect.
The Chairperson of the Agency is hereby authorized to grant time extensions of up to 60 days to satisfy
any contingency for sale and purchase of the Site.
A. Contingencies To Be Met by Agency
1. Public Authorities Reform Act Contingency. Within sixty (60) days from the date of this
Agreement, Agency shall have complied with the requirements of the Public Authorities
Reform Act (PARA) to notify the NYS Authority Budget Office of the sale of real estate with a
fair market value of more than $100,000.00, pursuant to section 2897(6)(d) of PARA at least
ninety (90) days before the closing of the transaction.
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2. Consent from Cayuga Green LLC Contingency. Within ninety (90) days from the date of this
Agreement, Agency shall have received written consent from Cayuga Green, LLC, the lessee
of the cinema lease premises, for any planned construction activities that unreasonably
interfere with lessee’s or lessee’s subtenants’ use and occupancy of the cinema lease space,
such as temporary dislocation.
3. Consent from M&T Bank Contingency. Within one hundred twenty (120) days from the date
of this Agreement, Agency shall have received written consent from M&T Bank to discharge
or modify their leasehold mortgage on the Green Street garage premises to allow
conveyance of the Site to Developer. The leasehold mortgage acts as security for civic
facility revenue bonds issued in 2003 for the Cayuga Green project.
4. Lease Contingency. Within three hundred forty-five (345) days of the date of this
Agreement, Developer shall have received from Agency an executed parking lease
agreement with the City of Ithaca satisfactory to the Developer at the Developer’s sole
discretion.
B. Contingencies to be Met by Developer
1. Superintendent of Public Works Contingency I – Within thirty (30) days from the date of this
Agreement, the City of Ithaca Superintendent of Public Works, or their designee, shall have
received preliminary construction documentation from Developer regarding the structural
construction method to vertically expand the parking garage and provided a written notice
to proceed with the structural construction method proposed based on evaluation of cost,
schedule, constructability and on-going maintenance over the 30-year lease period.
Examples of differing structural construction methods are post-tension cast-in-place
concrete and pre-cast concrete.
2. City Controller Contingency – Private Financing of Parking Component. Within two hundred
seventy (270) days from the date of this Agreement, City Controller shall have received from
Developer a copy of the proposed private financing commitment for the approximately 350
space parking garage to be leased by the City of Ithaca t and provided written confirmation
that the interest rate and terms are acceptable.
3. Site Plan Approval Contingency. Within two hundred seventy (270) days of the date of this
Agreement, Developer will have received from the City of Ithaca Planning and Development
Board site plan approval for the project.
4. Subdivision/Lot Line Adjustment Approval Contingency. Within two hundred seventy (270)
days of the date of this Agreement, Developer will have received from the City of Ithaca
Planning and Development Board any subdivision approval necessary for the Agency to
convey the Site to the Developer. Agency shall authorize Developer to act as Agency’s
representative.
5. Payment-In-Lieu of Taxes Contingency. Within two hundred seventy (270) days from the
date of this Agreement, the Tompkins County Industrial Development Agency will have
approved a PILOT agreement for the Project satisfactory to the Developer at the Developer’s
sole discretion.
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6. Proposed Parking Lease Contingency. Within three (300) days from the date of this
Agreement, the City shall have received a proposed parking lease agreement with the
Developer.
7. Superintendent of Public Works Contingency II – Within three hundred thirty (330) days
from the date of this Agreement, the City of Ithaca Superintendent of Public Works, or their
designee, shall have received detailed construction documents from the Developer
regarding the construction and renovation of the center section of the garage and provided
a written notice to proceed with the proposed construction design.
8. Total Project Financing Contingency. Within three hundred sixty (360) days from the date of
this Agreement and prior to conveyance of the Site, Agency shall receive from Developer
(A) an itemized final development budget for the Project, and (B) proof of written
commitments of financing and any required equity in amounts sufficient to fully fund the
development budget, in a form and substance satisfactory to the Agency.
9. Demolition Permit Issuance Contingency. Within three hundred seventy-five (375) days of
the date of this Agreement, Developer shall have received from the City of Ithaca a
demolition permit to demolish the western section of the Green Street parking garage.
10. Building Permit Issuance Contingency. Within four hundred twenty (420) days of the date of
this Agreement, Developer shall have received from the City of Ithaca a building permit
authorizing vertical expansion of the center section of the Green Street parking garage.
This provision shall not be construed to obligate the City to issue the permit.

IX.

COSTS AND EXPENSES
Each party shall be responsible for its own costs and expenses in connection with any activities
undertaken in connection with this Agreement.

X.

OPEN BOOKS
Developer agrees to share information regarding the public parking and conference center
components of the project on an open book basis, no later than three (3) business days from a
written request from the Agency, including but not limited to review of all underlying assumptions
and data associated with the development budget, schedule of values, payment requests, pricing
and compensation.

XI.

GOOD FAITH AND FAIR DEALING
The parties recognize that the successful planning and execution of the Project, and their respective
ability to perform their obligations under this Agreement, will require extraordinary cooperation
among them. Accordingly, the Agency and Developer agree to operate in good faith and fair dealing
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throughout the term of this Agreement, including (1) each will cooperate to facilitate the other’s
performance, (2) each will avoid hindering the other’s performance, (3) each will respond promptly
and completely to reasonable requests of the other, (4) each will proceed to fulfill its obligations
under this Agreement diligently and honestly, and (5) each will cooperate in the common endeavor
of completing the performance of this Agreement and the consummation of the transaction
contemplated by this Agreement in a timely and efficient manner.

XII.

FIXTURES, SYSTEMS AND PERSONAL PROPERTY
Agency and Developer acknowledge that the City of Ithaca maintains various parking equipment and
fixtures on the Site, including but not limited to parking access control system, pay stations, security
cameras, and two-way video intercoms. The City will retain title to such fixtures, equipment and
personal property existing on the Site at the time of conveyance.

XIII.

PREVAILING WAGES ON PARKING CONSTRUCTION
The public parking component of the project is presumed to qualify as a public work project unless
the NYS Bureau of Public Works makes a different determination based on project details. A public
work project requires New York State prevailing wages be paid to all workers employed on the
public work project. The construction contract for any public work project must include the
prevailing wage and supplement schedule.
The Developer shall incorporate NYS prevailing wages in the development budget for the public
parking component of the project and is responsible to comply with all requirements of a public
works project. In the event the NYS Department of Labor imposes any fines or fees on the City of
Ithaca or the Agency regarding construction of the parking component by the Developer, the
Developer agrees to reimburse such expenses.

XIV.

OTHER PROVISIONS
A. Seller Representations
Agency represents, covenants, and warrants to Developer as follows:
1. The Property is in compliance with all applicable zoning ordinances and all other codes,
ordinances, laws, regulations and requirements of any governmental authority or body
having jurisdiction, and Seller has not received any notice of any failure of the Site or any of
the improvements thereat to be in compliance with applicable zoning or other codes,
ordinances, laws, or regulations.
2. Pursuant to the Exclusive Negotiation Agreement Developer, the Developer was obligated
to have obtained written results of a Phase 1 Environmental Site Assessment (ESA) and
authorized to conduct further on-site investigation to determine if the Site’s environmental
condition is satisfactory. To Agency’s knowledge, there have never been any and currently
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there are no hazardous or toxic materials, substances, chemicals or wastes located, stored,
produced or present at, on, about or under the Site or the lands immediately adjoining the
Site, and there exist no underground storage tanks on the Site; if any underground storage
tanks formerly existed on the Site, such tanks, and any residue therefrom, were removed in
accordance with applicable law; and no condition exists on the Site in violation of any
applicable Federal, State or local law, regulation, ordinance, rule, code or order relating to
protection of the environment or to the production, storage, containment or disposal of a
hazardous or toxic substance.
3. There is no pending litigation in any way involving the Site, or any portion thereof, and there
exists no requirement of any insurance carrier or mortgagee of the Site that work be
performed on the Site, which requirement remains outstanding.
4. Agency’s sale of the Site in accordance with this Agreement shall not violate or conflict with
any provision of any agreement by which Agency is bound.
5. A portion of the Site is encumbered by a lease with Cayuga Green, LLC for the 10,883 sq. ft.
cinema lease space that will survive the conveyance. Additionally, the City of Ithaca utilizes
a storage room and toilet room located adjacent to the cinema lease space, including rooms
GO4, G05, and GO6, totaling approximately 660 sq. ft. The conveyance shall be subject to a
lease with the City of Ithaca at no rent for these premises. Lease encumbrances are shown
on Attachment #5.
6. The premises is encumbered by a sublease to Community Development Properties, Inc., an
assignment of the sublease and a leasehold mortgage granted to M&T Bank to secure
Cayuga Green bonds issued in 2003. A condition for closing the transaction is to gain
consent from M&T Bank to release or modify the leasehold mortgage.
7. There are no pending or, to the knowledge of Agency, threatened claims for labor
performed, materials furnished, or services rendered in connection with constructing,
improving, or repairing the Site with respect to which liens may or could be filed against the
Property.
8. Agency has paid or will pay prior to the closing, in the ordinary course of Agency’s business,
all bills, taxes, assessments and other payments due in connection with the ownership,
operation, construction, repair and maintenance of the Site.
9. None of the representations of Agency in this Agreement contains any untrue statement of
a material fact or omits to state a material fact necessary in order to make any
representation contained herein not misleading in light of the circumstances in which such
representation is made.
10. The representations set forth in this Section are true and correct as of the date of this
Agreement, shall be deemed to be repeated as of closing and shall survive the closing.
11. From the date of this Agreement through the date of closing, Agency will not take any action
nor fail to take any action that is likely to cause any of Agency’s representations to cease to
be accurate. If any of these representations fail or cease to be accurate, Developer may, at
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Developer’s sole discretion, terminate this Agreement upon delivery of written notice to
Agency or Agency’s attorney.
B. Leases
Between the date of this Agreement and the date of closing, Agency shall not enter into any leases of
the Site or any portion thereof, nor any amendment or extension of any current lease other than with
Developer’s prior written consent.
C. Closing Papers
1. Agency will provide the existing abstract for the Property to Developer upon request.
Developer shall be responsible for obtaining an updated abstract and survey at its own
expense.
2. Agency is required to furnish a warranty deed with lien covenant containing a description of
the premises to be conveyed to Developer, as shall be accepted and approved by
Developer’s attorney free and clear of all encumbrances, containing a trust fund clause as
required by Section 13 of the Lien Law, and tax searches.
3. The parties shall cause all required searches, documents, and certifications obtained by
each party herein to be delivered to the other party’s attorney at least 15 days prior to
closing.
4. If the Developer or the Agency’s attorney has any objections to the marketability of the title
of any of the Property, the Developer’s attorney shall furnish the Agency’s attorney with a
written statement of objections thereto, and Agency shall then have ten (10) business days
in which to make said title marketable. In the event that the Agency is unable to do so, the
Developer may accept whatever title the Agency is able to convey or choose to cancel and
terminate this Agreement, and in such event neither party shall have any further liability to
the other hereunder.
D. Taxes and Assessments
AGENCY guarantees that, with the exception of the cinema lease premises, the Site is wholly exempt
from all real property taxes and none shall be due and owing as of the date of closing.
E. Possession and Closing
Possession shall be governed by satisfaction of contingencies contained in this agreement and any
separate lease agreement or pre-possession agreement between the Agency and Developer. The
closing shall take place as soon as possible, but no later than 400 days after the date of this
Agreement (____day of __________ ,2022), unless an extension is granted by Agency.
F. Adjustments
Current taxes, water charges, rents and assessment fees shall be adjusted as of closing.
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G. Conditions of Property and Risk of Loss
The parties agree the Site shall be conveyed and accepted in its “as-is” condition. Agency shall bear
the risk of loss to the Site from the date of this Agreement to the date of closing in accordance with
applicable New York State Law.
H. No Waiver
The failure of either party to enforce at any time the provisions of this Agreement or to exercise any
option provided herein, or to require the performance of any of the provisions of this Contract, shall
not be construed to be a waiver of such provisions. Such failure shall not affect the validity of this
Agreement in whole or part, or the right of each party to enforce each and every part of this
Agreement at a later time.
I.

Binding Nature of Agreement

This Agreement shall be binding upon the parties hereto and upon their respective successors
and/or assigns. All representations, covenants and warranties set forth in this Agreement shall be
deemed to be repeated as of the date of closing hereunder.
J.

No Broker

Both Developer and Agency both acknowledge that no real estate broker has been involved in this
transaction and that no sales commission or other fees are due.
K. Notices
Any notices required or desired to be delivered in connection with this Agreement shall be delivered
by hand or by United States first-class mail, postage pre-paid, or by nationally recognized overnight
delivery service to the parties at their addresses set forth above, and in the case of any notices to the
Agency, with a copy to Mariette Geldenhuys, Esq., 401 East State Street, Ithaca, NY 14850.
L. Attachments & Exhibits
All attachments and exhibits to this Agreement are incorporated into this agreement and create
material obligations of the parties.
M. Governing Law and Jurisdiction
This Agreement shall be governed in all respects by the internal laws of the State of New York as
applied to agreements entered into among New York residents to be performed entirely within New
York. The parties hereto agree that the exclusive venue and place of trial for the resolution of any
disputes arising in connection with the interpretation or enforcement of this Agreement shall be
Supreme Court, Tompkins County in Ithaca, New York with venue in Tompkins County, New York.
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N. Date of Agreement
The date of this Agreement shall be deemed to be the date that a fully executed counterpart of this
Agreement is executed by the Agency.
O. Counterparts and Electronic Execution
This Agreement may be executed in any number of counterparts, each of which shall be enforceable
against the parties actually executing such counterparts, and all of which together shall constitute one
instrument. Execution and/or delivery of counterparts of this Agreement in electronic format,
whether via facsimile, e-mail, or otherwise, will have the same legal effect as execution and/or
delivery of original paper counterparts.
P. Severability
In the event that any provision of this Agreement becomes or is declared by a court of competent
jurisdiction to be illegal, unenforceable, or void, this Agreement shall continue in full force and effect
without said provision; provided that no such severability shall be effective if it materially changes the
economic benefit of this Agreement to any party.
Q. Titles and Subtitles
The titles and subtitles used in this Agreement are used for convenience only and are not to be
considered in construing or interpreting this Agreement.
R. Assignment of Agreement
Developer represents that its rights, obligations, and duties under this Agreement shall not be
assigned in whole or in part, without prior written authorization of the IURA at its sole discretion,
except as follows: Developer may assign this Agreement to an affiliated entity to be formed, having
the same principals as Vecino Group New York, LLC, upon submission by Developer to the Agency of
the following information:
•

The name and address of the assignee, its Certificate of Incorporation and by-laws, if a
corporation, or its Articles of Organization and operating agreement, if a limited liability
company; and

•

Identification in writing of the Manager(s), Member(s) and all persons or entities with a
15% or more ownership interest in the assignee.

S. Worker’s Compensation and Disability Insurance
As a condition for entry into this Agreement, Developer shall present evidence to the IURA that
Developer provides the minimum levels of workers’ compensation and disability insurance coverage
required by the State of New York, or that such coverage is not required.
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T.

Entire Agreement

This Agreement is the entire agreement between Seller and Purchaser concerning the subject
matter hereof. No prior representation or agreement shall be binding on the parties, other than as
set forth herein, and no modification of this Agreement shall be binding unless in writing and
executed on behalf of the party to be bound.

IN WITNESS WHEREOF, Agency and Developer have executed this Agreement as of the date set opposite
their signatures.

DEVELOPER:
Vecino Group NY, LLC
By: _______________________________
Rick Manzardo, President

Date:________________________

AGENCY:
Ithaca Urban Renewal Agency
By: _______________________________
Svante L. Myrick, Chairperson

Date: ________________________

Attachments to Agreement:
1.
2.
3.
4.
5.
6.
7.

Proposed Site plan
Project Term Sheet
Schedule of Performance Milestones
Standard Housing Unit Plans, 7/9/19
Ithaca Asteri Apartment Occupancy, 7/19/19
Site Lease Encumbrances – Theater Space Beneath Green Street Garage Diagram
Developer’s ENA Submission, 6/24/19
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Latest revision: 11/5/20

Project Term Sheet
Green Street Garage Mixed-Use Urban Renewal Project – West & Center Sections
GENERAL TERMS
Vecino DDA
Parties

•
•

Purpose

Vecino Group New York, LLC (“Vecino” or “Developer”), a foreign limited
liability corporation
Ithaca Urban Renewal Agency (“IURA”), a New York urban renewal agency

The purpose of this Agreement is to provide for the disposition and development of
the project site in compliance with a City of Ithaca Common Council approved urban
renewal project for a mixed-use redevelopment including public parking, affordable
housing, and either a conference center with street level active use or ground floor
commercial use with street level active use.
This Agreement is designed to achieve the development of the Project Site
in a coordinated and comprehensive manner. The Developer will undertake the
development of the Site subject to the terms and conditions as more set forth in this
Agreement.

Project Site

Portion of property tax parcel #70.-4-5.2 containing the western and center sections
of the Green Street parking garage, further defined as Parcels A and B on the
subdivision plat for 116, 118 and 120 E. Green Street, Ithaca, NY, prepared by T. G.
Miller, P.C. as approved by the City of Ithaca Planning and Development Board

Sales Price

$1.00 in recognition of affordable housing to be developed at the Project Site.

Conditions for
Conveyance of
Project Site

1. Consent from Cayuga Green, LLC regarding construction impacts on cinema lease
2. Consent from M&T Bank regarding leasehold mortgage
3. Consent from Superintendent of Public Works regarding parking structural
method
4. Consent from City Controller regarding proposed financing terms for the parking
component
5. Site plan approval
6. Subdivision/ lot line adjustment approval, if necessary
7. Consent from Superintendent of Public Works regarding parking construction
plans
8. Execution of parking lease with City of Ithaca
9. Proof of project financing, including equity
10. Building permit issuance to demolish western section of garage

Reference
Documents

Terms and conditions of the development transaction shall comply with submissions
from Vecino attached to this Agreement, including but not limited to project
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elements, finance plan, construction plan, logistic plan, compliance with public policy
objectives and commitments made in the response to the RFP. Any conflict between
submissions shall be resolved in favor of the most recently dated submission. Any
conflict between Vecino submissions and the DDA shall be resolved in favor of the
DDA.
Attached Vecino submissions include but are not limited to, the following documents:
• ENA submission, 6/24/19
• Letter of Intent for financing, Mesirow Financial, 6/24/19
• Financing Plan for parking component, 6/27/19
• Standard Housing Unit Plans, 7/9/19
• Ithaca Asteri Apartment Occupancy, 7/19/19
Open Books

The IURA has the right at all reasonable times to inspect the books and records of the
Developer pertaining to the Project and Developer shall not unreasonably withhold
requested project information, including but not limited to market studies,
construction documents, submittals, and construction expenses. The IURA shall not
disclose any proprietary or confidential information subject to NYS Freedom of
Information Law.

Cost of
Development
and
Construction

The cost of developing the site and constructing all improvements shall be borne by
the Developer. The IURA, City and Developer shall each pay the costs necessary to
administer and carry out their respective responsibilities and obligations under this
Agreement.

Cinemapolis
Mitigation Plan

Developer shall budget for, and implement, an IURA-approved plan to minimize and
mitigate impacts of construction on the occupancy of the cinema lease premises
located under the center section of the Green Street parking garage. This lease
premise is leased to Cayuga Green, LLC, whose tenant is 7th Art Corporation, Inc. DBA
Cinemapolis.
The goals of the mitigation plan are (1) to minimize the period of temporary
displacement, (2) schedule displacement-causing construction to occur at times that
reasonably minimize impact on the business, and (3) provide for the lessee and tenant
to be made financially whole from the direct financial impacts of any temporary
dislocation, (3) incorporate physical improvements in the Project to retain financial
viability and vitality after reestablishment of the displaced business on the Project
site.

Site Perimeter
Improvements

Developer shall incorporate into the project site plan application IURA-approved
schematic plans for outdoor site improvements for landscaping, art, parking, lighting,
and improvements proposed for the perimeter pedestrian areas including the
extension of Home Dairy Alley, the 12’ east-west ROW on the northerly portion of the
Project Site and the westerly area adjacent to City Hall. The plans shall clarify who is
responsible to fund and maintain such improvements.
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HOUSING COMPONENT TERMS
Vecino DDA
Deliverable

181-236 unit housing project affordable to households earning between 40%-80% of
Area Median Income (AMI)

Projected Unit
Count

Preferred: 181 (includes conference center in project)
Alternate: 236 (if a conference center financing plan is not viable as
mutually agreed by IURA and Vecino)

Projected Units
by Size

Preferred
Studio:
1-bedroom:
2-bedroom:
3-bedroom:

43%
48%
4%
5%

Alternate (236 units)
Approximately similar to “Preferred”
Note: subject to results of market analysis report and negotiations with NYS HFA
Projected Units
by Income
Band

Preferred
<40% AMI: 16%
50% AMI: 24%
60% AMI: 47%
80% AMI: 13%
Alternate (236 units)
Approximately similar to “Preferred”
Note: subject to results of market analysis report and negotiation with NYS HCR

Unit Sizes

Compliance with Design Handbook, NYS Homes and Community Renewal (HCR)
applicable to 9% LIHTC projects but not necessarily applicable to 4% LIHTC projects,
hereinafter referred to as the “HCR Design Handbook”.

Accessibility

Visitability: all units
Adaptable: all units
Accessible: 5% plus 2% for visual/hearing impaired

Natural Light
Kitchen
Counter Top

Each bedroom shall include natural light.
Compliance with HCR Design Handbook (4.5 – 7.0 linear feet depending on unit size)
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Kitchen
Shelving

Compliance with HCR Design Handbook (25 – 40 linear feet depending on unit size)

Bedroom Size

Compliance with HCR Design Handbook and City of Ithaca Housing Standards
(minimum of 80 sf habitable space for 1-person occupancy and 120 sf habitable space
for 2-person occupancy)

Bedroom
Storage

Minimum 3’8” by 2’ closet system with shelf and rod (no closet door)

Bulk Storage &
Entry Storage
for Outerwear

Each unit shall include entry storage for outerwear, bulk storage, or combined
outerwear/bulk storage. At least 90% of total units shall comply with the following
minimum square footage of outerwear/bulk storage by unit size;
Studio: 15 sf
1-Bed: 20 sf
2-Bed: 25 sf
3-Bed: 30 sf

Laundry

Common laundry facilities on at least every other floor

Community
Room

Compliance with HCR Design Handbook (at least 750 sf)

Property
Manager

CRM Rental Management, Inc. or other firm approved by IURA.

Residential
Property
Management

1. Minimum management fee: $$114,000/year or 6.0% of gross residential rents,
whichever is greater
2. On-site management office: required
3. On-site superintendent residential unit: required
4. Minimum on-site staffing level: 50 hours/week for residential management
and an additional 50 hours/week for residential maintenance
5. Annual consultation with IURA on property management performance at
IURA’s option
6. Required resident and adjacent property owner survey conducted within 1224 months of opening, with joint IURA/Vecino meeting to review responses.
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PARKING COMPONENT TERMS
Vecino DDA
Deliverable

351 space parking facility in Center section of the existing Green Street parking garage,
including a 4-level expansion of Center section and renovation of existing center section
parking. The project shall be designed to equal or exceed the features, quality, and
quality of the existing lower decks when they were completed in 2010.

Lessor

Vecino Group of New York, Inc.

Lessee

City of Ithaca

Lease Terms

30-year lease subject to mutually acceptable terms.

Rent

Minimal amount sufficient to amortize debt for development of the parking component
over 30-years, preliminarily estimated to be $$2,200 per parking stall per year
($750,000/year), fixed, based on an projected $13,700,000 development cos.

Right to ReAcquire at End
of Lease Term

City option to re-acquire the garage at the end of the 30-year term for $1 plus the
outstanding balance of any City-approved debt incurred for the parking component
during the lease period.

Contingency if
Financing
Costs are
Excessive

If proposed financing costs are deemed by the City of Ithaca to be excessive and result
in a parking rent rate exceeding $2,200/parking stall/per year, the IURA may withhold
conveyance of the Center section of the garage to the Developer for the City to
construct the parking component itself.

Design

The parking component shall be architectural compatible with the with existing Center
parking

Elevator

Addition of a second passenger elevator cab from the ground floor to the top parking
deck shall be included in the project design

LED Lighting

Existing ceiling lighting in the garage shall be upgraded to LED lighting.

Construction
Method

The proposed structural construction method proposed by the Developer to vertically
expand the parking facility shall be approved by the City of Ithaca Superintendent of
Public Works prior to developing detailed construction plans based upon the following
evaluation criteria: cost, schedule, constructability, and on-going maintenance over the
30-year lease term.

Construction
Plans

The Developer shall obtain consent from the City of Ithaca Superintendent of Public
Works of construction documents prior to final bidding of construction.

Parking
Technology

The project budget shall include a budget allowance determined by the City for Citydesignated parking technology, such as automatic vehicle counting systems and
programmable electronic signage.
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Costly Repair
&
Maintenance
Reserve Fund

The project budget shall include a costly repair and maintenance reserve fund which
expenditures are approved at the request of the Lessee (City). The fund shall be
capitalized as follows:
1. Any project surplus between actual costs incurred and projected project budget at
project completion, including but not limited to any remaining balances in the:
A. Construction contingency account, and
B. Soft cost contingency account.
2. Rent received from lease agreement with Cayuga Green, LLC for the Cinema lease
premises (approximately $39,000 in 2019).

Public Works
Status

The parking project shall comply with requirements for a public works project, including
prevailing wage requirements, unless consent is received from the City of Ithaca.

Parking
Mitigation
Plan

A parking mitigation plan for construction workers, materials and vehicles shall be
submitted by Vecino and approved by the Director of Planning & Development prior to
commencement of construction or demolition work.
The City of Ithaca shall be responsible for developing a parking mitigation plan during
temporary closure of the garage (anticipated to be 150 days).

Construction
Schedule

The Developer shall begin and complete all construction and development within the
times specified in the Schedule of Performance attached to this Agreement, subject to
extensions for any periods of delay mutually agreed upon by the parties.

Completion –
Turn Key

At commencement of the lease, the parking component shall be in full compliance with
all applicable codes for occupancy and ready for public parking, including striping and
numbering of all parking stalls and installation of internal way finding signage.

City Role in
Construction

The City, as long-term lessee, shall be provided with sufficient Project information to
monitor construction, project costs, and compliance with applicable codes and
regulations for the parking component of the Project. All construction documents,
including subcontracts, change orders, submittals and shop drawings shall be submitted
to a City representative on a timely basis. The developer shall respond in writing to any
concerns raised by the City representative regarding these documents.
The Developer shall obtain consent from the City of Ithaca Superintendent of Public
Works of construction documents prior to final bidding of construction.
At least once a quarter during construction of the project, the Developer shall organize
and schedule a construction progress meeting to discuss and evaluate the progress and
status of construction of the parking component of the Project and resolve outstanding
issues. The meeting shall include representatives from the Developer, the general
contractor, and the City, and shall be scheduled at such time as are mutually
satisfactory to all parties. At least three (3) business days prior to the meeting, the
Developer shall submit to the City a written progress report of the construction. The
report shall be in such form and detail as may reasonably be required by the City and
shall include a reasonable number of construction photograms taken since the last
report submitted by the Developer.
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If construction cost savings are realized, 90% of the savings shall accrue to the City in
the form of reduced rent or flow into the costly repair and maintenance fund at the
City’s discretion.
Parking Access
Control
Equipment

Existing parking access control and revenue equipment is owned by the City and shall
be excluded from any property conveyance to the Developer. The City shall remain
responsible for owning, operating, and maintaining parking access control equipment,
including booths and pay stations, as well as any other equipment on the Site at the
time of conveyance.
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CONFERENCE CENTER/STREET-LEVEL ACTIVITY COMPONENT TERMS
Vecino DDA
Deliverable

Approximately 49,000 sf conference center in design and finish acceptable to lessee

Lessor

Vecino Group of New York, Inc.

Lessee

TBD

Receipt of
Financing Plan

By January 30, 2020, the conference center sponsor shall submit a financing plan for the
conference center to the Agency and Developer.
Viability of the conference center financing plan shall be evaluated by Developer and
IURA. If mutual agreement of the parties is that the financing plan is not viable then the
alternative ground floor plan shall substitute for the conference center component.

Determination
of Viability of
Financing Plan

As soon as reasonably possible after receipt of the proposed financing plan, Viability of
the conference center financing plan shall be evaluated by Developer and Agency shall
evaluate the financing plan to determine if the plan is viable to secure project funding
without unreasonable delay. If mutual agreement of the parties is that the financing
plan is not viable, then the project will be modified to the Alternative Project.

Alternative
Plan

Ground floor: A minimum of 9,000 sq. ft. of commercial uses, including a minimum of
6,000 sq. ft. of retail use unless consent is granted by the IURA for alternative use.
Upper floors: residential use.

DPW

A minimum of 2,000 sq. ft. of space shall be made available for lease to the City for
Department of Public Works at terms acceptable to the City.
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Major disadvantages of taxable revenue bond financing are:
• Bonds are not marketable without a municipal financial backstop
• Issuance costs are high
• Requirement for capitalizing a debt service reserve fund inflates the initial bond issuance
amount
• Financing support is factored into City’s credit rating as a financial obligation
The proposed financing plan calls for issuance of taxable lease revenue bonds by the Tompkins
County Industrial Development Agency (TCIDA) to be repaid by project rents in the first instance and
backed up by the City of Ithaca in the second instance should project rents be insufficient to meet
debt service on the bonds.
More specifically, issuance of taxable lease revenue bonds for the parking garage (series 2021A:
$14,730,000) and the conference center (series 2021B: $27,750,000) are proposed to fund the public
portions of the project. Vecino will be responsible to repay the bonds but will set lease rates for the
conference center and parking garage to cover their debt service obligations. While city parking
revenues and city room occupancy taxes are anticipated to cover some, or all, of the rent obligation
to Vecino (to cover their bond obligation), marketability of the bonds is dependent upon a
municipality, subject to annual appropriation, committing to pay any shortfall on the bonds. In this
respect, the project mirrors the Cayuga Garage financing structure where the City is requested on an
annual basis to pay the projected net deficiency on the bonds issued to construct the garage and
creek walk. The net deficiency on the Cayuga Green project has averaged $1,050,000 over the past
five years.
We are projecting a fixed interest rate of approximately 4.0% on the 33-year bonds, resulting in an
estimated fixed annual conference center rent of $1,550,000, and parking garage rent of $840,000.
Projected annual City room tax collections are anticipated to exceed $1.78 million by 2024 when the
first rent conference center payment would come due, growing to $1.9M in 2025, and to $2.26M by
year 10. Parking will require an ongoing subsidy at current parking rates and would require monthly
revenues of approximately $200 per parking space to cover full development costs. At the pre-Covid19 parking utilization level of 75% and current $100/month parking rate, the annual net deficiency on
Green Street parking would be approximately $525,000. Given new adjoining development of 380
new housing units and a conference center, we can expect demand for downtown parking to
increase.
The structure of the proposed financing is as follows:
1. TCIDA issues taxable lease revenue bonds with proceeds flowing to Vecino to construct the
project
2. Vecino leases conference center and garage to TCIDA to facilitate incentives delivered to the
project including property tax abatements
3. TCIDA leases back conference center and garage to Vecino with obligation to pay debt service
on bonds
4. Vecino subleases conference center to the not-for-profit Downtown Ithaca Local Development
Corporation (LDC) at a lease rate sufficient to generate revenues to pay debt service on the
Series 2021B bonds

5. City executes a financial assistance agreement with the LDC to cover any deficiency in rent
payable by the LDC to Vecino, subject to annual appropriation by the City
6. Vecino subleases parking garage to the City at a lease rate sufficient to generate to pay debt
service on the Series 2021A bonds
7. City executes a financial assistance agreement with Vecino to cover any deficiency in parking
rent payable by the City to Vecino, subject to annual appropriation by the City
It is important to recognize that the affordable housing component of the project is inextricably
linked to implementation of the parking and conference center. High-rise, urban construction of
affordable housing at the site is expensive and exceeds established NY State Housing Finance Agency
term sheet subsidies for affordable housing projects. The integration of the conference center and
public parking with the housing enhances the project as a major downtown community development
project justifying over-term sheet subsidies. If a public component of the project is removed from
the project, it significantly imperils funding for the affordable housing.
At the end of the day for the project bonds to be marketable, the City needs to commit, subject to
annual appropriation, to make moneys available in the event there is a shortfall or delay in receipt of
rents on the parking garage and/or the conference center to meet debt service obligations on the
bonds.
Cc:
J. Cornish, Director of Planning and Development
S. Thayer, City Controller
D. Cogan, Chief of Staff
T. Knipe, Deputy Director of Economic Development
A. Lavine, City Attorney
K. Flaherty, Assistant City Attorney
M. Geldenhuys, IURA legal counsel
M. Parinello, Special City Counsel
R. Manzardo, Vecino

5.4 A Local Law Entitled the “City of Ithaca Room Occupancy Tax.”
WHEREAS, on February 5, 2020, Common Council adopted a resolution stating the
City’s “commitment to pursue a City of Ithaca hotel occupancy tax and commitment to
provide a shared financial guarantee with Tompkins County”, and
WHEREAS, on June 3, 2020, Common Council adopted a resolution requesting that the
NY Senate and Assembly enact the home rule legislation submitted by
Assemblywoman Barbara Lifton and Senator Tom O’Mara to enable the City to
implement a hotel occupancy tax; and
WHEREAS, the City of Ithaca hotel tax legislation passed the Assembly and Senate in
July 2020, and in December 2020, Governor Cuomo signed it into law as part of the
state tax code: Article 29, Part 1, Subpart A, Section 1202-GG*2 “Hotel or motel taxes in
the city of Ithaca;” now, therefore
Local Law No. ____-2021
BE IT ENACTED by the Common Council of the City of Ithaca as follows:
Section 1. Legislative Findings, Intent, and Purpose.
Pursuant to Tax Law 1202-gg, the City of Ithaca is authorized to adopt a local law
relating to the implementation and assessment of tax on persons occupying hotel or
motel rooms in such city.
The Common Council makes the following findings of fact:
A.
The assessment of a City hotel tax will support the construction and
operation of the conference center.
B.
Pursuant to the state enabling legislation, the City is authorized to charge
up to 5% ad valorem tax on overnight accommodations. Such funds are
earmarked for the conference center, with allowances for the City to retain
up to 4% of such revenue for administration of the local law.
The Common Council finds that the hotel tax is critical to creating and maintaining a
conference center within the City.
Section 2. Code Amendment
The City Code is hereby amended to create and impose a hotel tax within the City of
Ithaca, inserting a new Chapter 105 entitled “Room Occupancy Tax” as follows.
CHAPTER 105
Room Occupancy Tax
§105-1. Definitions.
When used in this chapter, the following terms shall mean:
CONTROLLER — The Controller of the City of Ithaca or such other person as may be
designated by the Mayor to administer and collect the tax provided for herein.

EFFECTIVE DATE — The date on which the Secretary of State files this chapter.
EXEMPT OCCUPANT — Any occupant of any room or rooms in a hotel whose rent is
paid from public assistance from the County of Tompkins shall be deemed an "exempt
occupant" with respect to the period of such occupancy, regardless of the length
thereof.
HOTEL — A facility or portion thereof, which is regularly used and kept open as such for
the lodging of guests. For the purposes of this chapter, the term "hotel" shall mean and
include any facility providing lodging on an overnight basis and shall include those
facilities designated and commonly known as "bed and breakfast" and "tourist"
facilities, and shall include but not be limited to hotels, motels, tourist homes, motel
courts, bed-and-breakfast establishments, short-term rentals, vacation rentals, clubs or
similar facilities, whether or not meals are served to guests or residents thereof "hotel"
or "motel"
OCCUPANCY — The use or possession or the right to the use or possession of any
room in a hotel.
OCCUPANT — A person who, for a consideration, uses, possesses or has the right to
use or possess any room in a hotel under any lease, concession, permit, right of
access, license to use or other agreement or otherwise.
OPERATOR — Any person operating a hotel in the City of Ithaca, including, but not
limited to, an owner or proprietor of such premises, lessee, sublessee, mortgagee in
possession, licensee or any other person otherwise operating such hotel.
PERMANENT RESIDENT — Any occupant of any room or rooms in a hotel for at
least 30 consecutive days shall be considered a "permanent resident" with regard to the
period of such occupancy.
PERSON — An individual, partnership, society, association, joint- stock company,
corporation, estate, receiver, trustee, assignee, referee and any other person acting in a
fiduciary or representative capacity, whether appointed by a court or otherwise, and any
combination of the foregoing.
POLICE CHIEF — The Police Chief of the City of Ithaca or his/ her successor in office.
RENT — The consideration received for occupancy valued in money, whether received
in money or otherwise, for the occupancy of a room in a hotel for any period of time.
RETURN — Any return filed or required to be filed as herein provided.

ROOM — Any room or rooms or suite of rooms with sleeping accommodations, whether
or not such accommodations are used, of any kind in any part or portion of a hotel
which is available for or let out for any purpose.
§105-2. Imposition of tax.
On and after April 1, 2021, there is hereby imposed and there shall be paid a tax of 5%
upon the per diem retail rental rate for every occupancy of a room or rooms in a hotel
in this City, except that the tax shall not be imposed upon a permanent resident or an
exempt occupant.
§105-3. Transitional provisions.
The tax imposed by this chapter shall be paid upon any occupancy on and after April 1,
2021, although such occupancy is pursuant to a prior contract, lease or other
arrangement. However, for any occupancy taking place on or after April 1, 2021, where
rent for such occupancy has been pre-paid through a third party room remarketer or
pre-paid in full to the hotel and where such rent is paid prior to the effective date, and for
which the hotel has no other direct financial transaction with the occupant, that
occupancy shall not be subject to the tax. Where rent is paid on a weekly, monthly or
other term basis, the rent shall be subject to the tax imposed by this chapter to the
extent that it covers any period on and after the April 1, 2021.
§105-4. Exempt organizations.
Except as otherwise provided in this section, any use or occupancy by any of the
following shall not be subject to the tax imposed by this chapter:
A. The State of New York, or any of its agencies or instrumentalities, public
corporations (including a public corporation created pursuant to agreement or
compact with another state or Canada), improvement districts or political
subdivisions of the state;
B. The United States of America, or any of its agencies and instrumentalities, insofar
as it is immune from taxation;
C. Any corporation, association, trust or community chest, fund or foundation,
organized and operated exclusively for religious, charitable or education purposes
or for the prevention of cruelty to children or animals, and no part of the net
earnings of which inures to the benefit of any private shareholder or individual and
no substantial part of the activities of which is carrying on propaganda or otherwise
attempting to influence legislation; provided, however, that nothing in this
subsection shall include an organization operated for the primary purpose of
carrying on a trade or business for profit, whether or not all of its profits are
payable to one or more organizations described in this subsection. Where any
organization described in this subsection carries on its activities in furtherance of
the purposes for which it was organized in premises in which, as part of said
activities, it operates a hotel, occupancy of rooms in the premises and rents
therefrom received by such corporation or association shall not be subject to tax
hereunder.

§105-5. Territorial limits.
The tax imposed by this chapter shall apply only within the territorial limits of the City of
Ithaca.
§105-6. Registration; certificates of authority.
A. Within 10 days after the effective date of this chapter or, in the case of
operators commencing business after such effective date, within three days
after such commencement or opening, every operator shall file with the
Controller a certificate of registration in a form prescribed by the Controller.
B. The Controller shall, within five days after such registration, issue without
charge to each operator a certificate of authority empowering such operator to
collect the tax from the occupant and a duplicate thereof for each additional
hotel of such operator. Each certificate or duplicate shall state the hotel to
which it is applicable. Such certificate of authority shall be prominently
displayed by the operator in such manner that it may be seen and come to the
notice of all occupants and persons seeking occupancy. Such certificate shall
be nonassignable and nontransferable and shall be surrendered immediately to
the Controller upon the cessation of business at the hotel named or upon its
sale or transfer.
§105-7. Administration and collection.
A. The tax imposed by this chapter shall be administered and collected by the
Controller or such other City employee as he/she may designate by such means
and in such manner as are other taxes which are now collected and administered
or as otherwise are provided by this chapter.
B. The tax to be collected shall be stated and charged separately from the rent and
shown separately on any record thereof, at the time when the occupancy is
arranged or contracted for and charged for, and upon every evidence of
occupancy or any bill or statement of charges made for said occupancy issued or
delivered by the operator, and the tax shall be paid by the occupant to the operator
as trustee for and on account of the City, and the operator shall be liable for the
collection thereof and for the tax. The operator and any officer of any corporate
operator shall be personally liable for the tax collected or required to be collected
under this chapter, and the operator shall have the same right in respect to
collecting the tax from the occupant, or in respect to nonpayment of the tax by the
occupant, as if the tax were part of the rent for the occupancy payable at the time
such tax shall become due and owing, including all rights of eviction,
dispossession, repossession and enforcement of any innkeeper's lien that he/she
may have in the event of nonpayment of rent by the occupant; provided, however,
that the Controller or employees or agents duly designated by him/her shall be
joined as a party in any action or proceeding brought by the operator to collect or
enforce collection of the tax.
C. The Controller may, wherever he/she deems it necessary for the proper
enforcement of this chapter, provide by regulation that the occupant shall file

returns and pay directly to the Controller the tax imposed at such times as returns
are required to be filed and as payments are required to be made by the operator.
D. Except as to and where the occupant has paid rent in full prior to the effective
date, the tax imposed by this chapter shall be paid upon any occupancy on and
after April 1, 2021, although such occupancy is had pursuant to a contract, lease
or other arrangement made prior to such date. Where rent is paid or charged or
billed or falls due on either a weekly, monthly or other term basis, the rent so paid,
charged, billed or falling due shall be subject to the tax herein imposed to the
extent that it covers any portion of the period on and after April 1, 2021. Where
any tax has been paid hereunder upon any rent which has been ascertained to
be worthless, the Controller may, by regulation, provide for credit and/or refund of
the amount of such tax upon application therefore as provided in this
Chapter.
E. For the purpose of the proper administration of this Chapter and to prevent
evasion of the tax hereby imposed, it shall be presumed that all rents are subject
to tax until the contrary is established, and the burden of proving that a rent for
occupancy is not taxable hereunder shall be upon the operator or occupant.
Where an occupant claims exemption from the tax under the provisions of
Subsection C of §105-4 of this Chapter, the rent shall be deemed taxable
hereunder unless the operator shall receive from the occupant claiming such
exemption a copy of a New York State sales tax exemption certificate.
§105-8. Records to be kept.
Every operator shall keep records of every occupancy and of all rent paid, charged or
due thereon and of the tax payable thereon, in such form as the Controller may by
regulation require. Such records shall be available for inspection and examination at
any time upon demand by the Controller or his/her duly authorized agent or employee
and shall be preserved for a period of three years, except that the Controller may
consent to their destruction within that period or may require that they be kept longer.
§105-9. Returns.
A. Every operator shall file with the Controller a return of occupancy and of rents
and of the taxes payable thereon for the three-month periods ending the last
day of February (for December, January and February), May (for March, April,
and May), August (for June, July and August), and November (for September,
October and November on and after April 1, 2021. Such returns shall be filed
within 20 days from the expiration of the period covered thereby. The Controller
may permit or require returns to be made by other periods and upon such
dates as he/she may specify. If the Controller deems it necessary in order to
ensure the payment of the tax imposed by this chapter, he/she may require
returns to be made for shorter periods than those prescribed pursuant to the
foregoing provisions of this section and upon such dates as he/she may
specify.
B. The forms of return shall be prescribed by the Controller and shall contain such
information as he/she may deem necessary for the proper administration of this

chapter. The Controller may require amended returns to be filed within 20 days
after notice and to contain the information specified in the notice.
C. If a return required by this chapter is not filed or if a return is incorrectly filed or
is insufficient on its face, the Controller shall take such steps as he/she deems
necessary to enforce the filing
of such return or of a corrected return.
§105-10. Payment of tax.
At the time of filing a return of occupancy and of rents, each operator shall pay to the
Controller the taxes imposed by this chapter upon the rents required to be included in
such return, as well as all other moneys collected by the operator acting or
purporting to act under the provisions of this chapter; even though it may be later
judicially determined that the tax collected is invalidly required to be filed, it shall
be due from the operator and payable to the Controller on the date prescribed herein for
the filing of the return for such period, without regard to whether a return is filed or
whether the return which is filed correctly shows the amount of rents and taxes due
thereon. Where the Controller in his/her discretion deems it necessary to protect
revenues to be obtained under this chapter, he/she may require any operator required
to collect the tax imposed by this chapter to file with him/her a bond, issued by a
surety company authorized to transact business in this state and approved by the
Superintendent of Insurance of this state as to solvency and responsibility, in such
amount as the Controller may find to secure the payment of any tax and/or penalties
and interest due or which may become due from such operator. In the event that the
Controller determines that an operator is to file such bonds, he/she shall give notice to
such operator to that effect, specifying the amount of the bond required. The operator
shall file such bond within five days after the giving of such notice unless, within such
five days, the operator shall request, in writing, a hearing before the Controller at which
the necessity, propriety and amount of the bond shall be determined by the Controller.
Such determination shall be final and shall be complied with within 15 days after
the giving of notices thereof. In lieu of such bond, securities approved by the
Controller or cash in such amount as he/she may prescribe may be deposited with him/
her, which shall be kept in the custody of the Controller, who may at any time, without
notice of the depositor, apply them to any tax and/or interest or penalties due, and for
that purpose the securities may be sold by him/her at public or private sale without
notice to the depositor thereof.
§105-11. Determination of tax.
If a return required by local law is not filed or if a return, when filed is incorrect
or insufficient, the amount of tax due shall be determined by the Controller from such
information as may be obtainable, and, if necessary, the tax may be estimated on the
basis of external indices, such as number of rooms, locations, scale of rents,
comparable rents, type of accommodations and service, number of employees and/or
other factors. Notice of such determination shall be given to the person liable for
the collection and/or payment of the tax. Such determination shall finally and
irrevocably fix the tax unless the person against whom it is assessed, within 30 days
after giving notice of such determination, shall apply to the Controller for a hearing or
unless the Controller on his/ her own motion shall redetermine the same. After such

hearing, the Controller shall give notice of his/her determination to the person against
whom the tax is assessed. The determination of the Controller shall be reviewable for
error, illegality, unconstitutionality or any other recognizable basis whatsoever by
proceeding under Article 78 of the Civil Practice Law and Rules if application therefor is
made to the Supreme Court within 30 days after the giving of the notice of such
determination. A proceeding under Article 78 of the Civil Practice Law and Rules shall
not be instituted unless the amount of any tax sought to be reviewed, with penalties
and interest thereon, if any, shall be first deposited with the Controller and there
shall be filed with the Controller an undertaking, issued by a surety company authorized
to transact business in this state and approved by the Superintendent of Insurance of
this state as to solvency and responsibility, in such amount as a Justice of the Supreme
Court shall approve to the effect that, if such proceedings be dismissed or the tax
confirmed, the petitioner will pay all costs and charges which may accrue, including
reasonable counsel fees, in the prosecution of the proceeding, or, at the option of the
applicant, such undertaking filed with the Controller may be in a sum sufficient to
cover the taxes, penalties and interest thereon stated in such determination plus the
costs and charges, including reasonable counsel fees, which may accrue against it in
the prosecution of the proceedings, in which event the applicant shall not be required to
deposit such taxes, penalties and interest as a condition precedent to the application.
§105-12. Disposition of revenues.
All revenue resulting from the imposition of the tax under this chapter shall be paid into
the treasury of the City and shall be credited to and deposited in a special fund/account
within the general fund of the City to be known as the hotel-motel tax receipts fund.
Such account/fund shall consist of revenues derived by the city from the hotel and motel
tax imposed and collected in accordance with section 1202-gg of the tax law and this
local law (the “special tax receipts”). The City shall be authorized to retain the necessary
revenue, in an amount not to exceed four percent of the total revenue, to defer the
expense of the city in administering such tax and the balance of such revenues shall be
allocated to the construction, promotion, maintenance, capital improvements, and
operations of a conference center in the City of Ithaca and other directly related and
supporting activities, including all financial costs and obligations incurred by the City
related to the creation and operation of such conference center.
Provided that the city has determined to undertake one or more projects secured by or
payable from such special fund/account (the “special fund/account projects”), the city
shall provide that as of each fiscal year the Mayor or his/her designee shall provide to
the chief fiscal officer of the city an annual schedule on a monthly basis of amounts
which could potentially be payable from such fund for the required purposes of such
special fund/account projects. The chief fiscal officer of the city shall take such steps as
necessary to assure that the city maintain in the hotel-motel tax receipts fund from the
special tax receipts therein an amount sufficient to provide for the payment of the
scheduled amounts potentially payable from such special fund/account with respect to
such special fund/account projects and not otherwise provided for in each of the current
month and the five succeeding months. The aforementioned schedule of potential
amounts payable may be supplemented by the Mayor or his/her designee as
determined to be necessary or prudent.

Any amounts required to be paid hereunder from the special fund/account with respect
to the special fund/account projects shall be processed and paid in such manner as the
Controller shall direct. Notwithstanding any provision of this local law amounts
representing the special tax receipts shall be subject to the same budgeting and
appropriation requirements as other funds and accounts of the city.
§105-13. Refunds.
A. In the manner provided in this section, the Controller shall refund or credit, without
interest, any tax penalty or interest erroneously, illegally or unconstitutionally
collected or paid if application to the Controller for such refund shall be made
within one year from the payment thereof. Whenever a refund is made by the
Controller, he/she shall state his/ her reason therefor in writing. Such application
may be made by the occupant, operator or other person who has actually paid the
tax. Such application may also be made by an operator who has collected and
paid over such tax to the Controller, provided that the application is made
within one year of the payment by the occupant to the operator, but no actual
refund of moneys shall be made to such operator until he/she shall establish
to the satisfaction of the Controller, under such regulations as the Controller
may prescribe, that he/she has repaid to the occupant the amount for which
the application for refund is made. The Controller may, in lieu of any refund
required to be made, allow credit therefor on payments due or to become due from
the applicant.
B. An application for a refund or credit made as herein provided shall be deemed an
application for a revision of any tax, penalty or interest complained of, and the
Controller may receive evidence with respect thereto. After making his/her
determination, the Controller shall give notice thereof to the applicant, who shall be
entitled to review such determination by a proceeding pursuant to Article 78 of the
Civil Practice Law and Rules, provided that such proceeding is instituted within 30
days after the giving of the notice of such determination, and provided that a final
determination of tax due was not previously made. Such a proceeding shall not be
instituted unless an undertaking is filed with the Controller in such amount and with
such sureties as a Justice of the Supreme Court shall approve to the effect that, if
such proceedings be dismissed or the tax confirmed, the petitioner will pay costs
and charges which may accrue in the prosecution of such proceeding.
C. A person shall not be entitled to a revision, refund or credit under this section of a
tax, interest or penalty which had been determined to be due pursuant to the
provisions of §105-11 of this chapter where he/she has had a hearing or an
opportunity for a hearing, as provided in said section, or has failed to avail himself
of the remedies therein provided. No refund or credit shall be made of a tax,
interest or penalty paid after a determination by the Controller made pursuant to
§105-11 of this chapter unless it be found that such determination was erroneous,
illegal or unconstitutional or otherwise improper by the Controller after a hearing or
on his/her own motion or in a proceeding under Article 78 of the Civil Practice Law
and Rules, pursuant to the provisions of said section, in which event refund or

credit without interest shall be made of the tax, interest or penalty found to have
been overpaid.
§105-14. Reserves.
In cases where the occupant or operator has applied for a refund and has instituted a
proceeding under Article 78 of the Civil Practice Law and Rules to review a
determination adverse to him/her on his/her application for refund, the Controller shall
have the option of crediting future tax payments to meet the cost of any settlements or
judgments or, at his/her option, may, in the first instance, set up appropriate reserves to
meet any decision adverse to the City.
§105-15. Remedies exclusive.
The remedies provided by §§105-11 and 13 of this chapter shall be the exclusive
remedies available to any person for the review of tax liability imposed by this chapter,
and no determination or proposed determination of tax or determination on any
application for refund shall be enjoined or reviewed by an action for declaratory
judgment, an action for money had and received or by any action or proceeding other
than a proceeding in a nature of a certiorari proceeding under Article 78 of the Civil
Practice Law and Rules; provided, however, that a taxpayer may proceed by
declaratory judgment if he/she institutes suit within 30 days after a deficiency
assessment is made and pays the amount of the deficiency assessment to the
Controller prior to the institution of such suit and posts a bond for costs as provided in
§105-11 of this chapter.
§105-16. Proceedings to recover tax.
A. Whenever any operator or any officer of a corporate operator or any occupant
or other person shall fail to collect and pay over any tax and/or to pay any tax,
penalty or interest imposed by this chapter as herein provided, the City
Attorney shall, upon the request of the Controller, bring or cause to be brought
an action to enforce the payment of the same on behalf of the City of Ithaca in
any court of the State of New York or of any other state or of the United States.
If, however, the Controller in his/her discretion believes that any such operator,
officer, occupant or other person is about to cease business, leave the state or
remove or dissipate the assets out of which the tax or penalties might be
satisfied, and that any such tax or penalty will not be paid when due, he/she
may declare such tax or penalty to be immediately due and payable and may
issue a warrant immediately.
B. As an additional or alternate remedy, the Controller may, in the preparation of
the next assessment roll, assess the amount of such tax or penalty upon the
property occupied by business giving rise to such tax or penalty, and this
amount shall be levied, collected and enforced in the same manner as taxes
upon said property for City purposes are levied collected, and enforced.
C. Whenever an operator shall make a sale, transfer or assignment in bulk of any
part of the whole of his/her hotel or its assets or his/ her lease, license or
other agreement or right to possess or operate such facility or of the
equipment, furnishings, fixtures, supplies or stock of merchandise or the

said premises or lease, license or other agreement or right to possess or
operate such hotel and the equipment, furnishings, fixtures, supplies and stock
or merchandise pertaining to the conduct or operation of said hotel
otherwise than in the ordinary and regular prosecution of business, the
purchaser, transferee or assignee shall, at least 10 days before taking
possession of the subject of said sale, transfer or assignment or paying
therefor, notify the Controller by registered mail of the proposed sale and of
the price, terms and conditions thereof, whether or not the seller,
transferor or assignor has represented to or informed the purchaser,
transferee or assignee that it owes any tax pursuant to this chapter and
whether or not the purchaser, transferee or assignee has knowledge that
such taxes are owing and whether any such taxes are in fact owing.
D. Whenever the purchaser, transferee or assignee shall fail to give notice to the
Controller as required by the preceding subsection or whenever the Controller
shall inform the purchaser, transferee or assignee that a possible claim for
such tax or taxes exists, any sums of money, property or chose in action, or
other consideration, which the purchaser, transferee or assignee is required to
transfer over, the seller, transferor or assignor shall be subject to a first
priority right and lien for any such taxes theretofore or thereafter determined
to be due from the seller, transferor or assignor to the City, and the purchaser,
transferee or assignee is forbidden to transfer to the seller, transferor or
assignor any such sums of money, property or chose in action to the extent of
the amount of the City's claim. For failure to comply with the provisions of this
subsection, the purchaser, transferee or assignee, in addition to being subject
to the liabilities and remedies imposed under the provisions of the Uniform
Commercial Code, shall be personally liable for the payment to the City of any
such taxes theretofore or thereafter determined to be due to the City from the
seller, transferor or assignor, and such liability may be assessed and enforced
in the same manner as the liability for tax under this chapter.
§105-17. General powers of Controller.
In addition to the powers granted to the Controller by the General City Law and this
chapter, he/she is hereby authorized and empowered:
A. To make, adopt and amend rules and regulations appropriate to the carrying
out of this chapter and the purposes thereof;
B. To extend, for cause shown, the time of filing any return for a period not
exceeding 30 days; and, for cause shown, to remit penalties but not interest
computed at the rate of 1% per annum per month or fraction thereof during
which a tax is unpaid although due; and to compromise disputed claims in
connection with the taxes hereby imposed;
C. To request information from the Tax Commission of the State of New York or
the Treasury Department of the United States relative to any person; and to
afford information to such Tax Commission or such Treasury Department
relative to any person, any other provision of this chapter to the contrary
notwithstanding;

D. To delegate his/her functions hereunder to any employee or employees of the
City of Ithaca as the Mayor may approve;
E. To prescribe methods for determining the rents for occupancy and to
determine the taxable and nontaxable rents;
F. To require any operator within the City to keep detailed records of the nature
and type of hotel maintained, nature and type of service rendered, the rooms
available and rooms occupied daily, leases or occupancy contracts or
arrangements, rents received, charged and accrued, the names and addresses
of the occupants, whether or not any occupancy is claimed to be subject to the
tax imposed by this chapter, and to furnish such information upon request to
the Controller;
G. To assess, determine, revise and readjust the taxes imposed under this
chapter;
H. To require any operator to submit with the return required hereunder a copy of
any tax return for sales, occupancy or use taxes submitted to the Tax
Commission or other instrumentality of the State of New York.
§105-18. Administration of oaths; authority to compel testimony and produce
records; penalties; fees.
A. The Controller or his/her employees or agents duly designated and authorized by
him/her shall have power to administer oaths and take affidavits in relation to any
matter or proceeding in the exercise of their powers and duties under this chapter.
The Controller shall have power to subpoena and require the attendance of
witnesses and the production of books, papers and documents, to secure
information pertinent to the performance of his/her duties hereunder and of the
enforcement of this chapter and to examine them in relation thereto and to issue
commissions for the examination of witnesses who are out of the state or unable
to attend before him/ her or excused from attendance.
B. A Justice of the Supreme Court, either in court or at chambers, shall have power
summarily to enforce by proper proceedings the attendance and testimony of
witnesses and the production and examination of books, papers and documents
called for by the subpoena of the Controller under this chapter.
C. Any person who shall refuse to testify or to produce books or records or who shall
testify falsely in any material matter pending before the Controller under this
chapter shall be guilty of a misdemeanor, punishment for which shall be a fine of
not more than $1,000 or imprisonment for not more than one year, or both such
fine and imprisonment.
D. The officers who serve the summons or subpoena of the Controller and witnesses
attending in response thereto shall be entitled to the same fees as are allowed to
officers and witnesses in civil cases in courts of record, except as herein otherwise
provided. Such officers shall be the Police Chief and his/her duly appointed
deputies or any officers, employees or other persons of the Controller designated
by him/her to serve such process.

§105-19. Reference to tax.
Wherever reference is made in placards or advertisements or in any other publications
to this tax, such reference shall be substantially in the following form: "Tax on
occupancy of hotel rooms," except that in any bill, receipt, statement or other evidence
or memorandum of occupancy or rent charge issued or employed by the operator, the
term "City tax" will suffice.
§105-20. Penalties for offenses; interest.
A. Any person failing to file a return or to pay or pay over any tax to the Controller
within the time required by this chapter shall be subject to a penalty of 5% of
the amount of tax due per month or any fraction of a month to a maximum of
25% for each year; plus interest at the rate of 1% of such tax for each month of
delay or fraction of a month after such return was required to be filed or such
tax became due; but the Controller, if satisfied that the delay was excusable,
may remit all or any part of such penalty; but not interest. Such net penalties
and interest shall be paid and disposed of in the same manner as other
revenues from this chapter. Unpaid penalties and interest may be enforced in
the same manner as the tax imposed by this chapter.
B. Any operator or occupant and any officer of an operator or occupant failing to
file a return required by this chapter, or file or causing to be filed or making or
causing to be made or giving or causing to be given any return, certificate,
affidavit, representation, information, testimony or statement required or
authorized by this chapter which is willfully false, and any operator and any
officer of a corporate operator willfully failing to file a bond required to be filed
pursuant to §105-11 of this chapter or failing to file a registration certificate and
such data in connection therewith as the Controller may by regulation or
otherwise require to display or surrender the certificate of authority as required
by this chapter or assigning or transferring such certificate of authority; and any
operator or any officer of a corporate operator willfully failing to charge
separately from the rent the tax herein imposed or willfully failing to state
such tax separately on any evidence of occupancy and on any bill or statement
or receipt of rent issue or employed by the operator or willfully failing or
refusing to collect such tax from the occupant, any operator or any officer of a
corporate operator who shall refer or cause reference to be made to this tax in
a form or manner other than that required by this chapter, and any such person
or operator failing to keep records required by this chapter, shall, in
addition to the penalties herein or elsewhere prescribed, be guilty of a
misdemeanor, punishable by a fine of up to $1,000, imprisonment for not
more than one year, or both such fine and imprisonment. Officers of a
corporate operator shall be personally liable for the tax collected or required
to be collected by such corporation under this chapter and penalties and
interest thereon and subject to the fine and imprisonment herein
authorized.
C. The certificate of the Controller to the effect that a tax has not been paid, that a
return, bond or registration certificate has not been filed or that information has

not been supplied pursuant to the provisions of this chapter shall be
presumptive evidence thereof.
§105-21. Returns to be confidential; preservation of returns; penalties.
A. Except in accordance with proper judicial order or as otherwise provided by law, it
shall be unlawful for the Controller or employee or designee of the Controller to
divulge or make known in any manner the rents or other information relating to the
business of a taxpayer contained in any return required under this chapter. The
officers charged with the custody of such returns shall not be required to produce
any of them or evidence of anything contained in them in any action or proceeding
in any court, except on behalf of the Controller in an action or proceeding under
the provisions of this chapter or on behalf of any party to any action or proceeding
under the provisions of this chapter when the returns or facts shown thereby are
directly involved in such action or proceeding, in either of which events the court
may require the production of, and may admit in evidence, so much of said returns
or of the facts shown thereby as are pertinent to the action or proceeding and no
more. Nothing herein shall be construed to prohibit the delivery to a taxpayer or
his/her duly authorized representative of a certified copy of any return filed in
connection with his/her tax nor to prohibit the publication of statistics so classified
to prevent the identification of particular returns and items thereof or the inspection
by the City Attorney or other legal representatives of the City or by the District
Attorney of any county of the return of any taxpayer who shall bring action to set
aside or review the tax based thereon, or against whom an action or proceeding
has been instituted for the collection of a tax or penalty. Returns shall be
preserved for three years and thereafter until the Controller permits them to be
destroyed.
B. Any violation of Subsection A of this section shall be punishable by a fine not
exceeding $1,000 or by imprisonment not exceeding one year, or both, in the
discretion of the court, and if the offender be an officer or employee of the City,
he/she may be, at the discretion of the Mayor or Common Council in accordance
with the provisions of the City Charter and Code dismissed from office and be
incapable of holding any further City office as may be determined according to law.
§105-22. Notices and limitations of time.
A. Any notice authorized or required under the provisions of this chapter may be
given to the person to whom it is intended in a postpaid envelope addressed to
such person at the address given in the last return filed by him/her pursuant to
the provisions of this chapter or in any application made by him/her or, if no
return has been filed or application made, then to such address as may be
obtainable. The mailing of such notice shall be presumptive evidence of the
receipt of the same by the person to whom addressed. Any period of time
which is determined according to the provisions of this chapter by the giving of
notice shall commence five days after the date of mailing of such notice.
B. The provisions of the Civil Practice Law and Rules or any other law relative to
limitations of time for the enforcement of a civil remedy shall not apply to any
proceeding or action taken by the City to levy, appraise, assess, determine or

enforce the collection of any tax or penalty provided by this chapter. However,
except in the case of a willfully false, fraudulent return with intent to evade the
tax, no assessment of additional tax shall be made after the expiration of more
than three years from the date of filing of a return; provided, however, that, in
the case of a return which should have been filed and has not been filed as
provided by law, the tax may be assessed at any time.
C. Where, before expiration of the period prescribed herein for the assessment of
an additional tax, a taxpayer has consented, in writing, that such period be
extended, the amount of such additional tax due may be determined at any
time within such extended period. The period so extended may be further
extended by subsequent consents, in writing, made before the expiration of the
extended period.
§105-23. Severability.
If any provision of this chapter, or the application thereof to any person or circumstance,
is held invalid, the remainder of this chapter, and the application of such provision to
other persons or circumstances, shall not be affected thereby.
§105-24. Expiration.
Pursuant to the requirements of enabling legislation, this local law shall be in effect for
three years from the effective date of its enactment. Upon expiration of this local law,
another local law may be enacted to take its place.

Section 3. Severability Clause.
Severability is intended throughout and within the provisions of this Local Law. If any
section, subsection, sentence, clause, phrase, or portion of this Local Law is held to be
invalid or unconstitutional by a court of competent jurisdiction, then that decision shall
not affect the validity of the remaining portions of this Local Law
Section 4. Effective Date.
This Local Law shall take effect upon filing in the office of the Secretary of State, and
pursuant to the requirements of enabling legislation, this local law shall be in effect for
three years from the effective date of its enactment. Upon expiration of this local law,
another local law may be enacted to take its place.

5.5 City Participation to Finance the Public Portions of the Green Street Garage
Mixed-Use Urban Renewal Project (West and Center Sections)
WHEREAS, implementation of the urban renewal urban renewal project identified in the
Disposition and Development Agreement with Vecino Group New York, LLC (Vecino) is
contingent upon securing project financing, and
WHEREAS, Vecino proposes separate financing for each of the three major
components of the mixed-use project:
1. Affordable housing
2. Parking garage renovation and construction
3. Conference Center, and
WHEREAS, Vecino will finance the affordable housing component without City
involvement, but requires City participation for financing the public components of the
project, and
WHEREAS, section 503 of Article 15 of General Municipal Law of the State of New York
authorizes the City to plan and undertake one or more urban renewal projects and to
enter into any and all related agreements to assist in carrying out and effectuating an
urban renewal project, and
WHEREAS, financing for the parking garage and conference center is proposed to
derive from taxable revenue bonds issued by the Tompkins County Industrial
Development Agency to fund development costs (series 2021A parking bonds and
series 2021B conference center bonds), and
WHEREAS, bond financing is structured to provide a fixed interest rate with level annual
principal and interest payments for 30 years to retire the bonds following an interestonly period during construction, and
WHEREAS, the proposed financing structure requires Vecino to pay principal and
interest on the taxable revenue bonds, and
WHEREAS, Vecino, in turn, seeks rental payments from leases of the completed
conference center and parking garage to meet bond obligations, and
WHEREAS, as neither the conference center nor the parking garage is projected to
generate earned revenues sufficient to retire bonds, the revenue bonds are only
marketable with participation by the City of Ithaca, and
WHEREAS, the major parties and roles involved in the contemplated financing are:
• Tompkins County Industrial Development Agency – conduit bond issuer
• Asteri Conference Center, LLC – owner of conference center (affiliate of Vecino
Group New York, LLC)

•
•
•

Asteri Garage, LLC – owner of parking garage (affiliate of Vecino Group New
York, LLC)
Downtown Ithaca Local Development Corporation (LDC) – not-for-profit entity
leasing the conference center
City of Ithaca (City) – lessee and financial supporter of public components of the
Project, and

WHEREAS, the following City participation is required to secure proposed financing for
the conference center and parking garage components of the Project:
• City lease from Vecino of an approximately 350-space parking facility (30-year
term with option to acquire facility at end of the lease term)
• City lease from LDC of an approximately 2,000 square foot DPW maintenance
space (30-year term)
• City/Vecino Parking Garage Financial Assistance Agreement – City commitment,
subject to annual appropriation, to pay series 2021A bond payments to the
extend there is a shortfall from parking lease revenues to meet bond obligations
• City/LDC Conference Center Financial Assistance Agreement – City
commitment, subject to annual appropriation, to pay series 2021B bond
payments to the extent there is a shortfall from conference center lease revenues
to meet bond obligations
• Amendments to 2003 agreements to release M&T Bank’s leasehold mortgage
and assignment of rents held on the Green Street garage premises, and
WHEREAS, the projected level principal and interest payments on the Series 2021A
parking bonds is estimated at $840,000 per year under current market conditions, and
WHEREAS, the projected level principal and interest payments on the Series 2021B
conference center bonds is estimated at $1,550,000 per year under current market
conditions, and
WHEREAS, the all-in true interest cost on the bonds is projected to fall within a range of
3.9% - 4.2% under current market conditions, and
WHEREAS, the rental rate on the City lease of the parking garage will be established to
cover principal and interest payments on the Series 2021-A parking bonds, and
WHEREAS, the rental rate on the City lease of City Department of Public Works
maintenance facility is projected at a fixed $13.50/square foot/year, and
WHEREAS, a new City hotel room occupancy tax will be established and revenues from
this new tax are projected to cover the cost of the series 2021B bond payments for the
conference center, and therefore a shortfall from conference center lease payments is
not anticipated, and
WHEREAS, environmental review on the Project was completed by the Planning and
Development Board on September 22, 2020; now, therefore, be it

RESOLVED, That the City of Ithaca Common Council hereby determines it is in the
interest of the City to increase public parking and construct a conference center in the
downtown core of the city, and financially participate in the urban renewal project to
ensure its financial success, and, be it further
RESOLVED, That the City of Ithaca Common Council hereby authorizes the
undertaking of the urban renewal project by Vecino and approves the following
agreements to support the parking garage and conference center components of the
Green Street urban renewal project:
1. Parking lease - City lease from Vecino of an approximately 350-space parking
facility (30-year term with option to acquire facility at end of the lease term)
2. DPW lease - City lease from Downtown Ithaca Local Development Corporation
(LDC) of an approximately 2,000 square foot DPW maintenance space (30-year
term)
3. City/Vecino Parking Garage Financial Assistance Agreement - City commitment,
subject to annual appropriation, to pay series 2021A parking bond payments in
an amount sufficient to cover any deficiency from parking garage rent payments
to meet bond obligations
4. City/LDC Conference Center Financial Assistance Agreement - City commitment,
subject to annual appropriation, to pay series 2021B conference center bond
payments in an amount sufficient to cover any deficiency from conference center
lease revenues to meet bond obligations
5. Amendments to 2003 agreements to release M&T Bank’s leasehold mortgage
and assignment of rents held on the Green Street garage premises, and be it
further
RESOLVED, That the Mayor, subject to review by the City Attorney, is authorized to
execute and deliver the above agreements upon satisfaction of the following conditions:
• Execution of a City/Tompkins County agreement to provide 4% of County room
tax collections to support the conference center
• Execution of a Funding and Financial Oversight Partner agreement between the
City, the Downtown Alliance, the Tompkins County Chamber Foundation, and the
Downtown Ithaca Local Development Corporation
• Execution of a lease agreement between the Downtown Ithaca Local
Development Corporation, LLC, and Asteri Conference LLC
• Tompkins County Industrial Development Agency approval of a PILOT
agreement reducing the property tax obligation on the public parking garage and
conference center leasehold premises to less than $100 per year for the duration
of the bond financing.
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MEMORANDUM

Common Council
January 14, 2021
Nels Bohn, IURA Director of Community Development
City Role to Finance Public Portions of the Green Street Garage Urban Renewal

The Vecino project includes renovation and expansion of the Green Street parking garage in the
center section of the site (above Cinemapolis) and construction of an approximately 50,000
square foot conference center on the bottom three floors of the mixed-use building to be
constructed closest to City Hall. Neither of these two components reliably generate income
sufficient to cover debt service to repay construction costs, so they are unbankable without
public support. However, they both support significant economic activity and downtown
vitality.
For several years it has been clear that City participation would be necessary to finance public
portions of the urban renewal project. In March 2020, the Common Council supported a
financial plan where the City would lease and operate the parking garage and financially
support the conference center primarily through city room tax collections. To translate this
support into a practical financing plan requires Common Council authorization to enter into a
series of agreements identified in the accompanying proposed resolution.
Vecino and the IURA explored several financing structures - including private bank financing,
general obligation tax-exempt debt, and bond financing structures - and jointly believe that
taxable lease revenue bond financing for the public portions of the project provides the best
vehicle to achieve low-cost financing and financial success for the project.
Major advantages of taxable revenue bond financing are:
• Historically low interest rates are locked in for the full term of the bonds
• 33-year term financing minimizes annual debt service
• 100% of project costs can be financed
• Ability to defer the first rent payments for 24 months (parking garage) and 36 months
(conference center)
• No requirement to pledge hard collateral beyond the project real estate
• City statutory debt capacity not impacted by the financing as debt is not issued by the
City

Major disadvantages of taxable revenue bond financing are:
• Bonds are not marketable without a municipal financial backstop
• Issuance costs are high
• Requirement for capitalizing a debt service reserve fund inflates the initial bond
issuance amount
• Financing support is factored into City’s credit rating as a financial obligation
The proposed financing plan calls for issuance of taxable lease revenue bonds by the Tompkins
County Industrial Development Agency (TCIDA) to be repaid by project rents in the first
instance and backed up by the City of Ithaca in the second instance should project rents be
insufficient to meet debt service on the bonds.
More specifically, issuance of taxable lease revenue bonds for the parking garage (series 2021A:
$14,730,000) and the conference center (series 2021B: $27,750,000) are proposed to fund the
public portions of the project. Vecino will be responsible to repay the bonds but will set lease
rates for the conference center and parking garage to cover their debt service obligations.
While city parking revenues and city room occupancy taxes are anticipated to cover some, or
all, of the rent obligation to Vecino (to cover their bond obligation), marketability of the bonds
is dependent upon a municipality, subject to annual appropriation, committing to pay any
shortfall on the bonds. In this respect, the project mirrors the Cayuga Garage financing
structure where the City is requested on an annual basis to pay the projected net deficiency on
the bonds issued to construct the garage and creek walk. The net deficiency on the Cayuga
Green project has averaged $1,050,000 over the past five years.
We are projecting a fixed interest rate of approximately 4.0% on the 33-year bonds, resulting in
an estimated annual conference center rent of $1,550,000, and parking garage rent of a
$840,000. Projected annual City room tax collections are anticipated to exceed $1.7 million by
2024 when the first rent conference center payment would come due. Parking will require an
ongoing subsidy at current parking rates and would require monthly revenues of approximately
$200 per parking space to cover full development costs. At the pre-Covid-19 75% parking
utilization level and current $100/month parking rate, the annual net deficiency on Green
Street parking would be approximately $525,000. Given new adjoining development of 380
new housing units and a conference center, we can expect demand for downtown will increase.
The structure of the proposed financing is as follows:
1. TCIDA issues taxable lease revenue bonds with proceeds flowing to Vecino to construct
the project
2. Vecino leases conference center and garage to TCIDA to facilitate incentives delivered to
the project including property tax abatements
3. TCIDA leases back conference center and garage to Vecino with obligation to pay debt
service on bonds

4. Vecino subleases conference center to the not-for-profit Downtown Ithaca Local
Development Corporation (LDC) at a lease rate sufficient to generate revenues to pay
debt service on the Series 2021B bonds
5. City executes a financial assistance agreement with the LDC to cover any deficiency in
rent payable by the LDC to Vecino, subject to annual appropriation by the City
6. Vecino subleases parking garage to the City at a lease rate sufficient to generate to pay
debt service on the Series 2021A bonds
7. City executes a financial assistance agreement with Vecino to cover any deficiency in
parking rent payable by the City to Vecino, subject to annual appropriation by the City
It is important to recognize that the affordable housing component of the project is inextricably
linked to implementation of the parking and conference center. High-rise, urban construction
of affordable housing at the site is expensive and exceeds established NY State Housing Finance
Agency term sheet subsidies for affordable housing projects. The integration of the conference
center and public parking with the housing enhances the project as a major downtown
community development project justifying over-term sheet subsidies. If a public component of
the project is removed from the project, it significantly imperils funding for the affordable
housing.
At the end of the day for the project bonds to be marketable, the City needs to commit, subject
to annual appropriation, to make moneys available in the event there is a shortfall or delay in
receipt of rents on the parking garage and the conference center to meet debt service
obligations on the bonds.
Cc:
J. Cornish, Director of Planning and Development
S. Thayer, City Controller
D. Cogan, Chief of Staff
T. Knipe, Deputy Director of Economic Development
A. Lavine, City Attorney
K. Flaherty, Assistant City Attorney
M. Geldenhuys, IURA legal counsel
M. Parinello, Special City Counsel
R. Manzardo, Vecino

MAYOR’S APPOINTMENTS:
6.1 Reappointments to the Ithaca Landmarks Preservation Commission
RESOLVED, That Stephen Gibian be re-appointed to the Ithaca Landmarks
Preservation Commission with a term to expire December 31, 2022, and, be it
further
RESOLVED, That David Kramer be re-appointed to the Ithaca Landmarks
Preservation Commission with a term to expire December 31, 2022, and, be it
further
RESOLVED, That Katelin Olson be re-appointed to the Ithaca Landmarks
Preservation Commission with a term to expire December 31, 2023, and, be it
further
RESOLVED, That Ed Finegan be re-appointed to the Ithaca Landmarks
Preservation Commission with a term to expire December 31, 2023, and, be it
further
RESOLVED, That Avi Smith be re-appointed to the Ithaca Landmarks
Preservation Commission with a term to expire December 31, 2023, and, be it
further
RESOLVED, That Mary Tomlan be re-appointed to the Ithaca Landmarks
Preservation Commission as an Alternate Member with a term to expire
December 31, 2022.
6.2 Reappointment to the Civil Service Commission
RESOLVED, That Barbara Abrams be re-appointed to the Civil Service
Commission with a term to expire May 31, 2026.

