CITY ADMINISTRATION
COMMITTEE OF THE WHOLE

Date: Wednesday, April 28, 2021
Time: 6:00 PM
Location: YouTube Channel

AGENDA ITEMS
Voting
Item?

Item

Presenter(s)

Time
Allotted

Chair, Deb Mohlenhoff
1. Call to Order
1.1 Agenda Review
1.2 Review and Approval of Minutes
Approval of March 24, 2021 Minutes
1.3 Statements from the Public
Up to 40 members of the public will be able to
provide short statements during the first hour of
the meeting.
*Written comments will be compiled and entered
into the record.
1.4 Council’s Response
2. Consent
2.1 DPW – Reallocation of Position
2.2 DPW – Request to Allocate Contingency Funds
to Community Beautification Program
2.3 IFD – Request to Amend Roster
3. Action Items
3.1 IURA - Community Housing Development Fund,
Round #20 – Authorize Disbursement of Funds
Pursuant to an Executed MOU
3.2A IURA – 3rd MOU Declaration of Lead Agency
3.2B IURA – 3rd MOU Environmental Review
3.2C IURA – 3rd MOU Action
3.3 DPW – Walkable Ithaca: Giles Street Sidewalk
Project
3.4 DPW – South Albany Street Bridge Project
3.5 WWTP – Approval of Water Easement
3.6 WWTP – Emergency Repairs – Sludge Blowers
3.7 WWTP – Emergency Repairs - Digester
3.8 Common Council - One Year Extension of
TCAT Agreement
3.9 Mayor – Increase in hours for certain positions
3.10 Mayor – Community Justice Center
3.11 PBZED – Examining Board of Electricians
4. Discussion
4.1 The Code of the City of Ithaca, New York
Chapter 325, Article VA – Telecommunications
Facilities and Services, and Chapter 152,
Article II – Telecommunications
4.2 Governance Working Group
4.3 MATCom and Snow Removal Survey
5. Meeting Wrap-Up
5.1 Announcements
5.2 Next Meeting Date: May 26, 2021
5.3 Review Agenda Items for Next Meeting
5.4 Adjourn
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This meeting can be viewed via livestream on: https://j.mp/2AWrkvg
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.2 Consent
.1 DPW – Reallocation of Position – Chief Water Treatment Plant Operator

WHEREAS, the Superintendent of Public Works requested a review of the Chief Water
Treatment Plant Operator position pursuant to the terms of the City Executive
Association labor contract; and
WHEREAS, the review determined that a permanent and material growth in the
position’s responsibilities has occurred; and
WHEREAS, the Human Resources Department reviewed the point factor evaluation of
the Chief Water Treatment Plant Operator position and determined that the growth in
responsibilities merits an increased point factor rating, which results in the reallocation
of the position to a higher salary grade; now, therefore, be it
RESOLVED, That the position of Chief Water Treatment Plant Operator be reallocated
from Grade 7 to Grade 8 of the City Executive Association Compensation Plan, and be
it further
RESOLVED, That funding in the amount of $5,820.85 to cover the resulting salary
increase retroactive to February 3, 2021 shall be derived from Account # F8330-5110
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2. Consent
.2 DPW - Request to Allocate Contingency Funds to Community Beautification
Program

WHEREAS, the aesthetics of our community are important for the quality of life for City
of Ithaca residents as well as providing a positive impression for tourists to our city; and
WHEREAS, Public Works projects in the City often have a landscaping component as
part of the design and these additions have outpaced the City staff’s ability to keep up
with the associated need for skilled maintenance; and
WHEREAS, Park and greenspace use has seen a vast increase during this past year
and it is imperative these areas of respite remain attractive, inviting, well maintained and
safe spaces; and
WHEREAS, the City has partnered with the Tompkins County Community Beautification
Program for years in the maintenance of public green spaces and gardens, however
their budget is largely dependent on Tourism tax funding which has drastically
decreased since 2020 and they are unable to provide additional maintenance to City
gardens without additional financial support; and
WHEREAS, contributing financially to this program in return for additional support in
City gardens is the most efficient use of City funds to solve this maintenance need; and
WHEREAS, the current City Parks and Forestry Budget does not have funds available
to contribute to said program; and
WHEREAS, the current balance in the Unrestricted Contingency Account is $120,000;
now, therefore, be it
RESOLVED, That Common Council hereby transfers an amount not to exceed $7000
from Account A1990-5000 Unrestricted Contingency to Account A7111-5435 Parks
Contracts to contribute to the County Beautification Program for the purpose of adding
one seasonal staff position to incorporate maintenance of 10 gardens locations (38
garden beds) in City parks, along the waterfront trail, or within traffic calming features
around the City.
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CITY OF ITHACA
245 Pier Rd., Ithaca, New York 14850
DEPARTMENT OF PUBLIC WORKS, STREETS & FACILITIES
Telephone: 607/272-1718
Fax: 607/272-4374

From: Jeanne Grace, City Forester
To: City Administration
Date: 3/30/2021
Re: Additional Funding for City Gardens
The aesthetics of our community are important for the quality of life for City of Ithaca
residents as well as providing a positive impression for visitors to our city. Public Works projects
in the City often have a landscaping component as part of the project. Everything from bridge
projects and traffic calming measures to trail installation and park improvements have a garden
component in the design. As these features have been added, there has been no resources
allocated for maintaining these new amenities. No matter what the garden design, regardless of
the plants selected for a garden, no garden is truly without maintenance. Routine weeding and
mulching is required to keep out the invasive weeds that overtake a planted garden if not
managed. Over the past year our parks have seen a vast increase in use and it is imperative the
parks remain attractive, inviting, well maintained safe spaces.
I have worked with existing parks seasonal staff and the County Beautification Program
to try to maintain these areas but the number of areas in need of regular maintenance has
outpaced city staff’s ability to keep these gardens well maintained. There are several locations
where gardens were installed as part of a project but due to inadequate maintenance, the gardens
have been removed and replaced with turf. The County Beautification Program staff already
maintains many gardens within the City and asking them to increase involvement in additional
locations without providing funding to expand their program staff, is not possible. In addition,
the reduction of tourism tax revenues in 2020 has resulted in a reduction in the Community
Beautification Program budget of nearly 40% .
One option to solve the problem of garden maintenance would be to add seasonal City
staff specifically tasked with garden maintenance which would require an increase in seasonal
staff funds, as well as purchase of a pick-up truck and tools. Alternatively, City funds could be
contributed to the County Beautification Program to enable the hiring of additional staff to take
on the additional City garden sites. Contributing financially to this program in return for
additional support in City gardens is the most efficient use of City funds. The County
Beautification Program has trained staff, vehicles, equipment and dedicated volunteers, as well
as familiarity with the gardens that need attention.

“An Equal Opportunity Employer with a commitment to workforce diversification.”

After meeting with Beautification staff it was determined that for $7000, additional staff
could be hired this season to increase maintenance in some of these sites. I am requesting council
allocate $7000 from 2021 contingency funds to contribute to the County Beautification Program
for this purpose.

Recently added garden areas in need of maintenance:
Floral Ave Cayuga Waterfront Trail extension -3 garden beds (A fourth was dismantled in 2020)
Baker Park – point of park near traffic circle- 1 garden bed
Cayuga Waterfront Trail phase 2 (Stewart Park to Farmer’s Market) – 15 garden beds
Cayuga Waterfront Trail phase 3 (Farmers Market to Cass Park) – 6 garden beds
Lake St / Ithaca Falls Park – 2 garden beds
Bryant Park – 1 garden bed
Dewitt Park – E Buffalo St sidewalk improvements- 3 garden beds
West End Route 79 pedestrian refugee island
Green St / Seneca St -traffic calming bump outs
Brindley St Bridge (completed construction 2020)
Gardens which Beautification already maintains in City parks and ROW:
Purity point
Traffic triangles E of Commons
Commons planters
Planters on W State St and 100 N & S Cayuga St
Van Horn Park (Taughannock Blvd)
Stewart Park entrance garden
Spencer St traffic circle
Dryden Rd Park gardens

Jeanne Grace
Ithaca City Forester

2. Consent
.3 IFD - Amendment to Personnel Roster
WHEREAS, a Fire Lieutenant has been on an extended injury leave and is not expected
to be able to return to duty; and,
WHEREAS, the Ithaca Fire Department maintains minimum staffing levels in which this
position plays a critical supervisory role; and
WHEREAS, the interim practice of filling this vacancy through the use of temporary
appointments is not sustainable on a long term basis; now, therefore, be it
RESOLVED, That the personnel roster of the Ithaca Fire Department be amended as
follows:
Add: One (1) Fire Lieutenant
and be it further
RESOLVED, That one Fire Lieutenant position shall automatically be deleted from the
Ithaca Fire Department personnel roster upon the retirement of the injured Fire
Lieutenant, and be it further
RESOLVED, That funding for this change shall come from within the approved 2021
Ithaca Fire Department budget.
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To:

Common Council

From: Tom Parsons, Fire Chief
cc:

Svante Myrick, Mayor

Date: April 16th, 2021
Re:

Amendment to the 2021 Fire Department Roster

An Ithaca Fire Department Fire Lieutenant has been on injury leave for over two years. The Fire
Lieutenant’s injury appears to be permanent and we are moving forward with filing for disability
retirement for the Fire Lieutenant. In the interim, we have been replacing the Fire Lieutenant
with an assortment of temporary Fire Lieutenants. This is a short-term solution and is not
sustainable.
I am therefore requesting that a ninth Fire Lieutenant position be added to the 2021 Fire
Department roster. This new position will allow us to permanently promote a Firefighter into
this critical supervisory position and restore the supervisory stability that we need operationally.
Once the injured Fire Lieutenant retires, the ninth Fire Lieutenant position will be eliminated.
Funding for the position will be from the reduction of one Firefighter position and adjustments to
the A3410-5110 account from savings due to Firefighter vacancies that were funded but not
filled for the entirety of 2021.

3. Action Items
.1 IURA – Community Housing Development Fund, Round #20 – Authorize
Disbursement of Funds Pursuant to an Executed MOU

WHEREAS, the Community Housing Development Fund (CHDF) was established in 2009,
and renewed in 2015, by Memorandum of Understanding (MOU) among and between the
City of Ithaca, Tompkins County and Cornell University to raise and award funds to
increase the supply of permanently affordable housing in the County; and
WHEREAS, for 2019, Cornell University contributed $300,000 to the CHDF and the City of
Ithaca and Tompkins County each contribute $200,000 available for Round #20; and
WHEREAS, the Common Council determined that City contributions to the CHDF should
be used solely to assist those projects located within the City of Ithaca; and
WHEREAS, the Program Oversight Committee, which includes three City appointees,
reviews, and recommends projects for awards, including the amount and funding source;
and
WHEREAS, the City of Ithaca Common Council retains authority to approve, modify or
reject the POC’s recommendation for use of City funds; and
WHEREAS, action to authorize disbursement of City funds requires prior completion of
environmental review for housing projects; and
WHEREAS, the POC recommends the following affordable housing projects for funding:
Community Housing Development Fund
Round #20 Recommended Funding Awards
Applicant
INHS
INHS
Park Grove
Realty
Totals

Project
Founders Way
Village Grove
Apartments
Carpenter Park
Apartments

# Units

Municipality

75 rentals

(C) Ithaca
(V)
Trumansburg

46 rentals
42 rentals
163 units

(C) Ithaca

Cornell
60

Funding ($1,000s)
County
City
0
240

Total
300

300

0

0

300

100

200

0

300

460

200

240

900

and,
WHEREAS, pursuant to the MOU, Tompkins County administers the CHDF, including
collection of contributions to the CHDF and distribution of funds to project sponsors; and
WHEREAS, the Founders Way project completed environmental review by the City
Planning and Development Board; and
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WHEREAS, annual City contributions to the CHDF are placed in Restricted Contingency,
now; therefore, be it
RESOLVED, that the Common Council for the City of Ithaca hereby authorizes an
expenditure of up to $240,000 to Tompkins County for the following affordable housing
project to implement the recommended funding award for rounds #20 of the Community
Housing Development Fund:
Project Name:
Location:
Applicant:
Project Summary:

Founders Way (previously known as Immaculate Conception
School Redevelopment)
320 W. Buffalo Street, Ithaca, NY
INHS
Conversion of former school to 75-unit rental housing

And be it further,
RESOLVED, That Common Council hereby transfers an amount not to exceed
$200,000 from the Restricted Contingency Account A1990-5000 Housing Funds to
Account A8020-5435 Planning Contracts; and be it further,
RESOLVED, That $240,000 be appropriated from the current balance in the Housing
fund of $422,200, to fund the $240,000 City portion of the City/County/Cornell Housing
Trust for the above listed project; and be it further
RESOLVED, that the Mayor, subject to advice of the City Attorney, is hereby authorized to
execute a fiscal agency agreement with Tompkins County to implement this resolution.
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HF 2021-1-8695
MEMORANDUM OF UNDERSTANDING AMONG THE COUNTY OF TOMPKINS, THE CITY
OF ITHACA, AND CORNELL UNIVERSITY WITH REGARD TO THE COMMUNITY
HOUSING DEVELOPMENT FUND
This Memorandum of Understanding (“MOU” or “Agreement”) is made by and between the COUNTY
OF TOMPKINS, a municipal corporation of the State of New York, having offices at 125 East Court
Street, Ithaca, New York 14850 (“COUNTY"); the CITY OF ITHACA, a municipal corporation of the
State of New York, having offices at 108 East Green Street, Ithaca, New York 14850 (“CITY”); and
CORNELL UNIVERSITY, a not-for-profit educational corporation, having offices in Ithaca, New York
14850 (“CORNELL”) (each a Party and collectively the “Parties”).
WHEREAS, the Parties established the Tompkins County Housing Fund in 2009 for a six-year term,
executed a second agreement in 2015 extending the program for a second six-year term and designating it
the Community Housing Development Fund (“the Fund”), and amended that agreement in 2020, and have
successfully administered the Fund through 2021, assisting the construction of 486 affordable housing
units to date and with an additional 324 units expected to proceed to construction, and
WHEREAS, the Parties wish to further develop the Fund to meet affordable housing needs throughout
Tompkins County, the goal of the Fund being to assist communities, organizations, and housing
developers throughout Tompkins County to respond to the diverse affordable housing needs of its
residents, and
WHEREAS, the Parties recognize the value of producing and retaining mixed-income housing that is
available to a diversity of residents with a range of incomes, and that mixed-income housing projects that
include affordable units should be encouraged and eligible for program assistance, particularly to support
projects complying with local inclusionary zoning ordinances,
WHEREAS, in administering the Fund, the Parties recognize the benefits of providing funds to for-profit
and not-for-profit developers for the cost of land and other costs associated with the development,
rehabilitation, and retention of affordable housing units, provided that the housing units assisted with
those funds remain permanently affordable for those earning up to 80% of Area Median Income (AMI) or
up to 120% of AMI provided a project also contains a significant proportion of housing units for
households earning 80% or less of AMI, and
WHEREAS, the Parties further recognize that the understanding of the challenges to affordable housing
development and preservation, and best practices to improve and expand the supply of affordable housing,
continue to evolve as both Tompkins County and communities throughout the nation continue to face
complex and persistent affordable housing challenges,
NOW, THEREFORE, in consideration of the promises, covenants, and agreements contained herein, the
Parties agree as follows:
A. Purpose. The Fund is a locally funded and administered program that assists with the development
costs associated with residential and mixed-use real estate development projects. The Fund is intended
to ensure that newly constructed or rehabilitated homes, as well as existing affordable housing units,
remain permanently affordable to future generations of renters and buyers.
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B. Notices of Funding Availability. In accordance with the objectives set forth in the whereas clauses
above, a Notice of Funding Availability (“NOFA”) will be drafted for funding rounds released under
the Fund to describe available funding opportunities and application procedures. Applicants for
funding consideration will be required to submit detailed evidence of their qualifications and
capabilities in completing similar projects and successfully delivering new or adaptive-reuse housing,
or preserving existing affordable units that conform to the affordability objectives described in the
NOFA. Funds shall be awarded as described below in Section E. Applicants will be required to
comply with certain measurements and performance criteria intended to ensure that disbursed funds
fulfill the Parties’ objectives.
C. Program Oversight Committee.
1. The Parties shall continue to jointly operate a Program Oversight Committee (“POC”) made
up of three representatives appointed by each Party, for a total of nine members. Each Party
shall endeavor to appoint at least one representative from its elected body or senior
administration. Any remaining City and County seats should be drawn from community
members with relevant expertise such as those representing a financial institution with housing
lending experience; a real estate development firm or organization; or a representative from an
economic development firm or organization. Any remaining Cornell seats may be Cornell
representatives with housing, lending, real estate, or economic development experience. Each
Party shall also appoint one alternate member and may also appoint one staff member as an exofficio non-voting member. Alternate members may attend all POC meetings but may not vote
unless attending in the place of one of the Party’s members.
2. The POC will be responsible for (1) administering the Fund (including but not limited to
finalizing and administering the NOFA document and process) with assistance from staff of
the Tompkins County Department of Planning and Sustainability; (2) appointing members to
and reviewing recommendations from the Application Review Committee (further detailed in
Section D); and (3) making final funding recommendations to the Parties. In addition, the POC
will be responsible for (4) monitoring the use of funds, (5) overseeing the allocation of funds
contributed or paid by any non-Parties, and (6) identifying and proposing other opportunities
to advance affordable housing within Tompkins County, subject to the approval of the Parties.
3. The POC will review the NOFA process, POC bylaws, and its operating procedures as needed.
When the POC has discussed a particular programmatic change, final approval of language can
be obtained by email with all committee members. If an objection is raised by any voting
member within 10 business days, said change must be brought to the next POC meeting for a
final decision. Should no objections be raised within 10 business days, the change will take
effect.
4. The POC shall adopt, by agreement of at least seven committee members, bylaws that
minimally define a quorum as 6 members including at least 2 voting members from each
Party, and specify the minimum number of votes required to take action. The bylaws may also
permit voting and meeting participation to occur by remote means, including but not limited to
by video conference or telephone. Amendments to the bylaws shall require agreement of at
least seven duly appointed committee members.
D. Application Review Committee. The Application Review Committee (“ARC”) shall consist of
members appointed by the POC to evaluate and rate applications for funding and provide
recommendations to the POC on such funding applications. ARC membership may include a housing
professional from outside Tompkins County and should include appointed local professionals with
experience in relevant fields such as real estate development, housing, the building industry, planning,
sustainable development, human service needs, or real estate finance.
2
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E. Funding Awards. The Parties understand that funds will be provided based on the recommendations of
the POC, and agree to review recommendations and to release funds following approval of these
recommendations and enter into any necessary agreements to do so in a timely fashion. However,
notwithstanding the above, each Party shall have the right, at its sole discretion, to decline use of its
own funds for an application recommended for approval by the POC that it determines does not match
its housing initiative priorities. In recognition that City residents pay property taxes to the County, the
County agrees not to decline an application for funding solely because the housing project is located
within the City, to the extent permitted by applicable laws and regulations governing use of County
funds paid toward the funding of the NOFA. A Party’s decision to decline use of its funds for a
project cannot be overruled by the POC.
F. Party Contributions. Each Party shall contribute funds in the amounts specified below to be used to
capitalize the Fund. Each Party will have custody of, and track and manage, its individual
contributions, at its own expense. Funds not expended in one year by a Party will be rolled over to the
following year and will be available in addition to the Party’s annual contribution. Each Party shall
agree that funds contributed under the second MOU in 2015 but not expended by the start of this
agreement will roll over to the following funding year(s) as an addition, and not a substitution, to the
funds committed under this third MOU agreement.
Table 1: Sources of Funds for the NOFA.
Term of MOU
Year 1
(11/10/21-12/31/22)
Year 2 (2023)
Year 3 (2024)
Year 4 (2025)
Year 5 (2026)
Year 6 (2027)
Total Contribution

Tompkins County

City of Ithaca

Cornell University Total

$100,000

$100,000

$200,000

$400,000

$100,000
$100,000
$100,000
$100,000
$100,000
$600,000

$100,000
$100,000
$100,000
$100,000
$100,000
$600,000

$200,000
$200,000
$200,000
$200,000
$200,000
$1,200,000

$400,000
$400,000
$400,000
$400,000
$400,000
$2,400,000

G. The COUNTY agrees to:
1. Contribute $600,000 ($100,000 annually per Table 1 during the term of the MOU) toward the
funding of the NOFA and any affordable housing related efforts approved by the POC.
Contributions designated to fall in a later funding year of this agreement may be committed to
projects in earlier years should the viable funding requests in earlier years require the
acceleration of contributions.
2. Provide assistance from Tompkins County Department of Planning and Sustainability staff to
support the administration of the Fund, POC, ARC, and assistance to applicants.
3. Track all funds contributed or paid to the Fund, invoice the Parties for the funds awarded from
their contributions to particular projects, disburse the funding awards as appropriate for
projects awarded funding, and provide reports to the POC as needed to inform the commitment
and distribution of funds and review of project applications.
4. Participate in the POC to prepare a NOFA consistent with the COUNTY’s housing goals, and
otherwise participate throughout the NOFA process.
5. Determine a process by which the COUNTY will determine whether or not it grants approval
of using the Fund to support additional affordable housing-related activities suggested by the
3
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POC. No COUNTY contributions to the Fund will be used for these additional activities
without COUNTY approval.

H. The CITY agrees to:
1. Contribute $600,000 ($100,000 annually per Table 1 during the term of the MOU) toward the
funding of the NOFA, on the condition that all disbursements of funding made from its
contributions are used on proposed housing projects or related efforts approved by the POC,
consistent with the municipal program requirements for the sources of funding.
2. Participate in the POC to prepare a NOFA consistent with CITY housing goals, and otherwise
participate throughout the NOFA process.
3. Draft and enter into any necessary agreement(s) with the COUNTY to make funds available
for disbursement to approved recipients receiving support from the City’s contribution to the
Fund.
4. Track City funds committed to the Fund.
5. Determine a process by which the CITY will determine whether or not it grants approval of
using the Fund to support additional affordable housing-related activities suggested by the
POC, and notify the COUNTY of its approval or disapproval. No CITY contributions to the
Fund will be used for these additional activities without CITY approval.
I. CORNELL agrees to:
1. Contribute $1,200,000 ($200,000 annually per Table 1 during the term of the MOU) toward
the funding of the NOFA, on the condition all disbursements of funding made from its
contributions are used on proposed housing projects or related efforts approved by the POC,
consistent with Cornell’s workforce development and housing goals.
2. Participate in the POC to prepare a NOFA consistent with Cornell University’s workforce
development and housing goals, and otherwise participate throughout the NOFA process.
3. Make funds available for disbursement to approved recipients receiving support from
Cornell’s contribution to the Fund.
4. Determine a process by which CORNELL will determine whether or not it grants approval of
using the Fund to support additional affordable housing-related activities suggested by the
POC. No CORNELL contributions to the Fund will be used for these additional activities
without CORNELL approval.
J. Non-Party Contributions. Additional municipalities, major employers, charitable foundations, or
private entities are encouraged to contribute to the Fund. The POC shall oversee the contributions
from these entities. The POC, in its sole discretion, may accept or reject these contributions, and will
determine recommendations for the commitment of these funds from additional entities.
1. Contributions less than $50,000. Should the POC wish to accept a contribution that is less than
$50,000 annually from a non-Party, the Tompkins County Legislature must approve
acceptance of the funds by the COUNTY and said funds will be deposited with the COUNTY
and treated as an addition to the COUNTY’s regular annual CHDF contributions with regards
to use and disbursement, subject to the same processes and regulations which govern
COUNTY funds. Contributors may designate an individual to attend POC meetings until such
funds are allocated, meaning the POC has voted to commit those funds to applicant project(s),
but any such individuals are not members of the POC and may not vote.
2. Contributions of $50,000 or more. Contributions of $50,000 or more to the Fund by an
interested municipality, major employer or charitable foundation will make it eligible as an
4
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associate member to appoint one representative to the POC beginning in the program year in
which the contribution is made in accordance with this section.
Such contributions of $50,000 or more must, after acceptance by the POC, be formalized
through an agreement between the COUNTY and the new entity to incorporate their funds into
the program. The agreement will require the contributing entity to review and seriously
consider funding recommendations from the Program Oversight Committee in good faith and
in the spirit of accomplishing the purposes of the Fund, and upon approval by its
administrative process, disburse funding awards for proposal(s) receiving funding as directed
by the POC. Upon full execution of such agreement, the contributing entity may appoint an
associate member to the POC. Associate members will have voting privileges limited to
project application approvals and final funding recommendations to participating funders, but
will not be counted towards quorum.
Any such contribution that is not fully allocated, meaning the POC has voted to commit
contributions to applicant project(s), during a program year may roll forward for use in a
subsequent program year. Any Associate Member appointed to the POC by a contributing
entity may continue to serve on the POC until the contributing entity’s funds are fully
allocated or are otherwise made unavailable for allocation.
K. Non-Party Payments. Payments to the Fund by developers pursuant to the Tompkins County
Industrial Development Authority’s Workforce Housing Policy, dated July 8, 2020, or any successor
policy requiring payment to the Fund, or as agreed to by a developer as a condition of a municipal
approval related to housing or land development (including but not limited to approval of planned unit
development or planned development zones), will be deposited with the COUNTY and treated as an
additional contribution beyond the COUNTY’s annual CHDF contributions with regards to use and
disbursement, subject to the same processes and regulations which govern COUNTY funds. Such
payments by the developer shall not entitle the developer to Associate Member status or to appoint an
individual to attend POC meetings. Such developer shall have no role in deciding how, where, or
when the payments are committed to projects.
L. Term; Termination.
1. This MOU shall be effective upon execution by all the participating entities and shall have a
term beginning November 10, 2021 and ending on the later of i) December 31, 2027 or ii) the
disbursement of all funds encumbered by each of the Parties for use in the Fund. However,
after the initial program year, all subsequent program years are understood to follow the
calendar years of 2023 through 2027.
2. Any Party may terminate its participation in this MOU for any reason upon thirty (30) days
written notice to the other Parties. Upon termination, the terminating Party shall honor the
funding obligations from any agreements made by it with funding recipients prior to the date
of termination. Any contributions committed to the Fund by the terminating Party for the year
within which the written notice of termination was issued will remain available for use on
Fund projects following termination. The terminating Party may continue to fully participate in
the POC concerning the use of such funds until they are disbursed.
3. If the Fund is completely terminated, the COUNTY will direct the use of any remaining
contributions from non-Parties or payments from developers pursuant to the TCIDA
Workforce Housing Policy for the provision or preservation of affordable housing in
Tompkins County.
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M. Defense and Indemnification. To the extent permitted by law, each Party hereby agrees to indemnify,
hold harmless and defend the other Parties and their respective officers, employees, agents, trustees
and elected officials from and against any and all claims and actions brought against the other Parties
and their respective officers, employees, agents or elected officials, for injury or death to any person
or persons, or for damage to property, arising out of the performance of this MOU by the Party, and
its employees, subcontractors, or agents.
N. Non-Discrimination. The Parties will not discriminate against any employee, applicant for
employment, sub-contractor, supplier of materials or services, or program participant because of
actual or perceived: age, creed, color, disability, ethnicity, familial status, gender, height, immigration
or citizenship status, marital status, national origin, race, religion, sexual orientation, perceived gender
identity, socio-economic status, domestic violence victim status, or weight and will take affirmative
action to ensure that they are afforded equal employment opportunities without discrimination.
O. Miscellaneous Terms.
1. The Parties agree to comply with all Federal, State, and Local laws and regulations governing
the provision of services under this Agreement.
2. This Agreement may be modified at any time in writing by mutual agreement of all three
Parties.
3. This Agreement supersedes all prior agreements between the Parties concerning the Fund, and
any other prior representations or agreements whether oral or written are deemed merged
herein.

Tompkins County
Name: _________________________________________

Title: __________________________________________

Signature: ______________________________________

Date: __________________________________________

6
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City of Ithaca
Name: _________________________________________

Title: __________________________________________

Signature: ______________________________________

Date: __________________________________________

Cornell University
Name: _________________________________________

Title: __________________________________________

Signature: ______________________________________

Date: __________________________________________
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7RWDO8QLWV

7D[&UHGLWV

2WKHU1<6+8' 'HYHORSHU(TXLW\

%DQN)LQDQFLQJHWF

(VWLPDWHG3URMHFW
&RVW

352-(&767$786 DVRI

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG
+ROO\&UHHN7RZQKRPHV,1+6

7RZQRI,WKDFD

:RPHQ V&RPPXQLW\%XLOGLQJ
%UHFNHQULGJH ,1+6

&LW\RI,WKDFD

0DJQROLD+RXVH7&$
$IIRUGDELOLW\)XQG







1$













1$







&LW\RI,WKDFD

ROUND 1 TOTAL

























*UDQW)XQGV'LVEXUVHGLQ&RQVWUXFWLRQFRPSOHWHG
*UDQW)XQGV'LVEXUVHGLQ*UDQWDZDUGGLVEXUVHG
&RQVWUXFWLRQFRPSOHWHG
.&LW\$ZDUG3UHVHQWHGEXW'HFOLQHGLQ )LQDO
ILQDQFLQJFDPHWKURXJKEHIRUHDZDUGGLVEXUVHPHQW















)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

6HYHQ6FDWWHUHG6LWHV,1+6

/DQVLQJ5HVHUYHV%+7&
$IIRUGDELOLW\)XQG

&LW\RI,WKDFD

9LOODJHRI/DQVLQJ



ROUND 2 TOTAL



*UDQW)XQGV'LVEXUVHGLQ&RQVWUXFWLRQFRPSOHWHG

/RDQ)XQGV'LVEXUVHGLQ/RDQIRUJLYHQLQ0D\
VLQFHXQLWSURMHFWUDQLQWRDFFHVVLVVXHV




















)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG
+ROO\&UHHN7RZQKRPHV3KDVH,,
,1+6

7RZQRI,WKDFD




ROUND 3 TOTAL

















*UDQW)XQGV'LVEXUVHGLQ&RQVWUXFWLRQFRPSOHWHG

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG
6RXWK3ODLQ6WUHHW,1+6



*UDQW)XQGV'LVEXUVHGLQ'HFHPEHU&RQVWUXFWLRQ
FRPSOHWHG















































&LW\RI,WKDFD















*UDQW)XQGV'LVEXUVHGLQFRQVWUXFWLRQFRPSOHWHG

&LW\RI,WKDFD







*UDQW)XQGV'LVEXUVHGLQFRQVWUXFWLRQFRPSOHWHG

&LW\RI,WKDFD

ROUND 4 TOTAL
)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG
12352-(&76$:$5'('
ROUND 5 TOTAL
)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG
6WRQH4XDUU\$SDUWPHQWV
3DWK6WRQH'HYHORSPHQW&RUS
+DZWKRUQH&LUFOH,1+6

/DQVLQJ6HQLRU&RWWDJHV%+7&

/DNHYLHZ,WKDFD/DNHYLHZ0HQWDO
+HDOWK6HUYLFHV





7RZQRI/DQVLQJ



1$

$ZDUGH[SLUHG%+7&FRQWDFWHGLQ-DQXDU\WRQRWLI\RI
H[SLUDWLRQRIDZDUGZKLFKLQFOXGHG.IURPWKH&RXQW\DQG
.IURP&RUQHOO

&LW\RI,WKDFD



1$

IRUPDOO\GHFOLQHGDZDUG NIURP&LW\DQG
NIURP&RUQHOO GLGQRWUHFHLYH1<6IXQGLQJDQGORVW
FRQWURORIRULJLQDOVLWH XQLWV 





+DELWDW V9LOODJH%XLOGV+DELWDW
IRU+XPDQLW\

9LOODJHRI*URWRQ9LOODJHRI
7UXPDQVEXUJ

$XURUD3RFNHW1HLJKERUKRRG
$XURUD3RFNHW1HLJKERUKRRG,QF

&LW\RI,WKDFD





ROUND 6 TOTAL

















1$























*UDQW)XQGV'LVEXUVHGLQ&RQVWUXFWLRQFRPSOHWHG

*UDQW)XQGV'LVEXUVHGLQ&RQVWUXFWLRQFRPSOHWHG













)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG
$PLFL+RXVH7&$ $IIRUGDELOLW\
)XQG

&LW\RI,WKDFD

6FDWWHUHG6LWH 6&D\XJD
6W6HFRQG6W7KLUG6W 
,1+6

&LW\RI,WKDFD

:KLWH+DZN(FRYLOODJH6HYHQ
&LUFOHV//&

7RZQRI'DQE\









ROUND 7 TOTAL













/RDQ)XQGV'LVEXUVHGLQ'HFHPEHU /RDQIRUJLYHQLQ
-XQHDVSDUWRIFRQVWUXFWLRQDZDUGSHQGLQJUHFHLSWRI
GRFXPHQWDWLRQ





)XQGVGLVEXUVHGIRUXQLWVLQDQGPRUHXQLWLQHDUO\
,1+6GHFOLQHGWKHUHPDLQLQJRIWKHRULJLQDO
DZDUG &8IXQGV VLQFHWKH\DUHQRWJRLQJIRUZDUGZLWKWKH
XQLWVDW6&D\XJD6W









*UDQWIXQGVGLVEXUVHGDSSOLFDQWRQO\DEOHWR
SURFHHGZLWKKRXVHVRRQO\GUHZ.RIWKH.SULRUWR
DZDUGH[SLUDWLRQ

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

*UHHQZD\V,1+6

7RZQRI,WKDFD

&D\XJD7UDLOV%+7&153

7RZQRI,WKDFD

ROUND 8 TOTAL

IRUPDOGHFOLQHH[SHFWHGRINDZDUGSULRUWR
32&PHHWLQJ6LWHLVVXHVUHVXOWHGLQSDUWLFXODUO\KLJK
LQIUDVWUXFWXUHFRVWV

1$

1$
VHH5RXQG














IRUPDOO\GHFOLQHGDZDUG DZDUGIRU
XQLWV 



























































)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG

+DQFRFN5HGHYHORSPHQW
,1+6

&LW\RI,WKDFD

ROUND 9 TOTAL



*UDQWIXQGVGLVEXUVHG3URMHFWQRZKDVWRWDO
XQLWVEXWVRPHDUHRYHU$0,

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

%UHDNLQJ*URXQG 
0RUULV$YH +DELWDW

&LW\RI,WKDFD



6FDWWHUHG6LWH1HZ&RQVWUXFWLRQ
,1+6

&LW\RI,WKDFD











































































ROUND 10 TOTAL



'LVEXUVHGLQ-XO\ DQGXQGHUFRQVWUXFWLRQ

)LQDOGLVEXUVHPHQW0D\ IRU+HFWRU6W
+DQFRFNWRZQKRPHVGUHZHDUOLHU

)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG

$PLFL+RXVH7&$ $IIRUGDELOLW\
)XQG

&LW\RI,WKDFD

ROUND 11 TOTAL





'LVEXUVHPHQW1RYHPEHUIRU&RXQW\IXQGV-DQXDU\
IRU&LW\IXQGV

)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG

,WKDFD7RZQKRPHV $UERUDQG153

DZDUGIRUXQLWVGHFOLQHGDVFRQGLWLRQRIQHZ
$XJXVW 5RXQG DZDUG

7RZQRI,WKDFD

ROUND 12 TOTAL

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

6HFRQG:LQG&RWWDJHV([SDQVLRQ
6HFRQG:LQG&RWWDJHV,QF

7RZQRI1HZILHOG



3DJH

)LQDOGLVEXUVHPHQW)HEUXDU\
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&LW\RI,WKDFD









ROUND 13 TOTAL
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2WKHU1<6+8' 'HYHORSHU(TXLW\

%DQN)LQDQFLQJHWF

(VWLPDWHG3URMHFW
&RVW

















































352-(&767$786 DVRI

3HUPLWVUHFHLYHG'LVEXUVHGHDUO\$XJXVW 

)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG

(QGHDYRU+RXVH 2$5

&LW\RI,WKDFD





ROUND 14 TOTAL





652EHGV XQLWVUHKDEIXQGVGLVEXUVHG-XO\

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

,WKDFD7RZQKRPHV 153

/DQVLQJ&RPPRQV$SDUWPHQWV
&RUQHUVWRQH

7RZQRI,WKDFD

7RZQRI/DQVLQJ

ROUND 15 TOTAL















































































3OXVXQLWVIRUWKRVHHDUQLQJ$0,)RUPDOO\
GHFOLQHG5RXQGDZDUGLQHDUO\6HSWHPEHU %DFN
LQ5QG
2QO\VXFFHVVIXOWD[FUHGLWSURMHFWLQWKHFRXQW\LQWKH
DQQRXQFHPHQWZLWKEXLOGLQJSHUPLWVSURYLGHGLQ1RYHPEHURI
'LVEXUVHG-DQXDU\&RQVWUXFWLRQDOPRVW
FRPSOHWHVWRUPZDWHULQVSHFWLRQVVWLOOQHHGWREH
FRPSOHWHG

)XQGLQJ5RXQG  DSSOLFDWLRQUHFHLYHG

:HVW(QG+HLJKWV /DNHYLHZ

&LW\RI,WKDFD

ROUND 16 TOTAL



XQLWVIRUPHQWDOKHDOWKGLDJQRVHV RIZKLFKDUHDOVR
KRPHOHVV IRUWKRVHZLWKRXWGLDJQRVHVHDUQLQJXQGHU
$0, RIZKLFKDUHKRPHOHVVRUXQVWDEO\KRXVHGLQGLYLGXDOV
ZKRPD\DOVRKDYHVSHFLDOQHHGVUHODWLQJWRVXEVWDQFHDEXVH
DQGRU+,9$,'6 5HFLHYHG7D[&UHGLWVLQH[SHFWHGWR
KDYHEXLOGLQJSHUPLWVLQODWH2FWREHUDQGGUDZIXQGVLQHDUO\
1RYHPEHU'LVEXUVHG0DU









&RQGLWLRQDOO\DSSURYHGLQ5QGEXWUHFLHYHGIXOODSSURYDO
IRUDUHGXFHGDPRXQW NUDWKHUWKDQN LQ5QG
0RQLWRULQJDJUHHPHQWZLWK,1+6H[HFXWHGDQGGHHG
UHVWULFWLRQDSSURYHG'LVEXUVHG 5HTXHVWWRDGMXVW
DZDUGUHTXLUHPHQWVJRLQJWR32&PHHWLQJ







IRUVDOHXQLWVIRUXSWR$0,DQGIRUXSWR$0,
7KLVSURMHFWLVH[SHFWHGWRGUDZVRRQKDVFRPSOHWHG
HQYLURQPHQWDOUHYLHZDZDLWLQJEXLOGLQJSHUPLWVDQGFORVLQJ
&RUQHOOFRPLWWHGWRIXOO\IXQGWKLVSURMHFWDWWKH6HSWHPEHU
PHHWLQJ'LVEXUVHG)HE



















7KLVSURMHFWLQFOXGHVSXUFKDVHRIDQH[LVWLQJKRPHQHZORWV
ZLOOEHVXEGLYLGHGIURPWKHH[LVWLQJORWWKHIXQGLQJLQFOXGHV
WKHFRQVWUXFWLRQRIRQHQHZKRPHRQWKHORWVHFRQGSKDVH
IXQGHGXQGHU5RXQG'LVEXUVHG











UHQWDOXQLWVIRUVSHFLDOQHHGVSRSXODWLRQVZLWKVHUYLFHV
SURYLGHGE\RWKHUVXQLWV#$0,DW$0,
3URMHFWLVKRSLQJWRGUDZLQ1RYHPEHU&RUQHOOFRPLWWHG
WRIXOO\IXQGWKLVSURMHFWDWWKH6HSWHPEHUPHHWLQJ
'LVEXUVHG

)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

:6HQHFD6W 9LVXP

&LW\RI,WKDFD

6&D\XJD6W7RZQKRPHV
,1+6

&LW\RI,WKDFD



ROUND 17 TOTAL



)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

6ODWHUYLOOH5G +DELWDW

7RZQRI'U\GHQ

6FDWWHUHG6LWHV ,1+6

&LW\RI,WKDFD

,WKDFD7RZQKRPHV 153

7RZQRI,WKDFD





XQVXFFHVVIXOWD[FUHGLWDSSOLFDWLRQ UHQWDOXQLWVXQLWV#
$0,3URMHFWLVGHDG





ROUND 18 TOTAL













































5HFHLYHGVLWHSODQDSSURYDO:LOODSSO\IRU/,+7&LQ6SULQJ










*UDQWHG/,+7&LQSODQVWRGUDZLQHDUO\









$SSOLHGIRU/,+7&LQ)DOOZDVQRWDZDUGHGDSSOLHG
DJDLQLQZDVQRWDZDUGHG

















)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

ϲϮϮt͘ůŝŶƚŽŶ^ƚ͘Ͳ,ĂǁŬŝŶƐ



&LW\RI,WKDFD

ϮϴƌǇƐƚĂůƌ͘Ͳ/E,^

7RZQRI'U\GHQ

ϭϵϯϮ^ůĂƚĞƌǀŝůůĞZĚ͘WĂƌƚ//Ͳ,ĂďŝƚĂƚ
ĨŽƌ,ƵŵĂŶŝƚǇ

7RZQRI'U\GHQ





ROUND 19 TOTAL





'LVEXUVHG



'LVEXUVHG





'LVEXUVHG









)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG

sŝůůĂŐĞ'ƌŽǀĞƉĂƌƚŵĞŶƚƐ;ƌĞƐĐĞŶƚ
tĂǇͿͲ/E,^

9LOODJHRI7UXPDQVEXUJ

ϯϮϬt͘ƵĨĨĂůŽ^ƚͬ͘/ŵŵĂĐƵůĂƚĞ
ŽŶĐĞƉƚŝŽŶ^ĐŚŽŽůZĞĚĞǀĞůŽƉŵĞŶƚͲ
/E,^

&LW\RI,WKDFD

ĂƌƉĞŶƚĞƌWĂƌŬƉĂƌƚŵĞŶƚƐͲWĂƌŬ
'ƌŽǀĞZĞĂůƚǇ

&LW\RI,WKDFD

ROUND 20 TOTAL



















































)XQGLQJ5RXQG  DSSOLFDWLRQVUHFHLYHG
EŽƌƚŚƐŝĚĞƉĂƌƚŵĞŶƚƐͲĂǇƵŐĂ
,ŽƵƐŝŶŐĞǀĞůŽƉŵĞŶƚ
ŽƌƉŽƌĂƚŝŽŶͬ/ƚŚĂĐĂ,ŽƵƐŝŶŐ
ƵƚŚŽƌŝƚǇ

&LW\RI,WKDFD



&LW\RI,WKDFD9LOODJHRI
)UHHYLOOH



ĞƚĞƌŵŝŶĞĚΘǇŶĂŵŝĐƵƉůĞǆͲ
:ĂŵŝůĂtĂůŝĚĂ^ŝŵŽŶ

9LOODJHRI*URWRQ



ƌǇĚĞŶ,ŽƵƐĞͲ^ĞĐŽŶĚtŝŶĚ

9LOODJHRI'U\GHQ



ŽŵŵƵŶŝƚǇ,ŽƵƐŝŶŐdƌƵƐƚ^ĐĂƚƚĞƌĞĚ
^ŝƚĞƐͲ/E,^

t͘^ƚĂƚĞ^ƚƌĞĞƚƉĂƌƚŵĞŶƚƐͲsŝƐƵŵ
ĞǀĞůŽƉŵĞŶƚ'ƌŽƵƉ

&LW\RI,WKDFD

tŚŝƚĞ,ĂǁŬĐŽǀŝůůĂŐĞͲZĞĚdĂŝů>>
Θ,ĂďŝƚĂƚĨŽƌ,ƵŵĂŶŝƚǇŽĨdΘ

7RZQRI'DQE\

ROUND 20 TOTAL

TOTAL AWARDED FUNDS

5HPDLQLQJ8QFRPPLWWHG)XQGV
)XQGV&RPPLWWHGEXW1RW
'LVEXUVHG















































































5HTXHVWWRDGMXVWWLPHOLQHIRUPLOHVWRQHVJRLQJWR32&
PHHWLQJ

5HFHQWQHZVDERXWSURMHFWFKDQJHVWRHOLPLQDWHIORRUDQG
UHGXFHXQLWFRXQWWRXQLWVEXWQRIRUPDOUHTXHVW\HWUHFHLYHG
WRDGMXVWDZDUGGRFXPHQWDWLRQDFFRUGLQJO\

$VRILQFOXGHV\HDUVRIIXQGLQJE\WKHSDUWQHUV
WKURXJK1RY 'RHVQRWLQFOXGH&RXQW\FRQWLQJHQWIXQG
N

127(3HU32&JXLGDQFHFXUUHQW028IXQGLQJ\HDUVVWDUWRQ1RYHPEHURIHDFK\HDUIURPWRVLQFHWKH028ZDVH[HFXWHGRQ1RYHPEHU
1RWH$OODPPRXQWVDUHDVSURYLGHGLQDSSOLFDWLRQVDFWXDOSURMHFWFRVWVDUHOLNHO\WREHPRUHGXHWRFRVWLQFUHDVHVGXUULQJGHYHORSPHQWDFWXDOWD[FUHGLWDQGRWKHUVXEVLGLHVPD\GLIIHUIURPSURSRVHG

3DJH

3. Action Items
.2A Third MOU with Tompkins County and Cornell University to Continue the
Community Housing Development Fund Thru 2027 – Declaration of Lead Agency
WHEREAS, the State Environmental Quality Review Act (“SEQRA”) and Chapter 176 of
the City Code, the City Environmental Quality Review Ordinance (“CEQRO”), require
that a lead agency be established for conducting environmental review of any action
subject to such review, in accordance with state and local environmental law, and
WHEREAS, SEQRA specifies that the lead agency shall be that agency which has
primary responsibility for approving, funding or carrying out the proposed action, and
WHEREAS, the proposed action is execution of a third consecutive 6-year
Memorandum of Understanding (“MOU”) among and between Tompkins County, the
City of Ithaca and Cornell University to continue the Housing Fund program to increase
the supply of affordable housing, and the commitment of funding under the MOU, which
is an “Unlisted” Action pursuant to CEQRO, thereby requiring environmental review; and
WHEREAS, Tompkins County has conducted a separate environmental review on their
authorization to execute the proposed MOU, and
WHEREAS, no other agency has jurisdiction to fund, approve or undertake the action;
now, therefore, be it
RESOLVED, That the Common Council of the City of Ithaca does hereby declare itself
as lead agency for the environmental review of this proposed action.
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3. Action Items
.2B IURA - Third MOU with Tompkins County and Cornell University to
Continue the Community Housing Development Fund Thru 2027 –
Environmental Review
WHEREAS, the Common Council is considering execution of a third consecutive 6-year
Memorandum of Understanding (“MOU”) among and between Tompkins County, the
City of Ithaca and Cornell University to continue the Housing Fund program to increase
the supply of affordable housing, and the commitment of funding under the MOU, and
WHEREAS, the City of Ithaca Common Council declared itself Lead Agency for the
environmental review of this proposed action, and
WHEREAS, the proposed action is categorized as an “Unlisted” action under the City
Environmental Quality Review Ordinance (CEQRO), and
WHEREAS, each housing project assisted through the Housing Fund program will
undergo a separate environmental review as a condition of receipt of financial
assistance, and
WHEREAS, the City of Ithaca Common Council, acting as Lead Agency for the
environmental review, has reviewed and accepted as adequate a Short Environmental
Assessment Form, prepared by Ithaca Urban Renewal Agency staff; now, therefore, be
it
RESOLVED, That the City of Ithaca Common Council hereby determines that the
proposed action will result in no significant impact on the environment and that a
Negative Declaration for purposes of Article 8 of the Environmental Conservation Law
be filed in accordance with the provisions of Part 617 of the State Environmental Quality
Review Act.
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Short Environmental Assessment Form
Part 1 - Project Information
Instructions for Completing
Part 1 – Project Information. The applicant or project sponsor is responsible for the completion of Part 1. Responses become part of the

application for approval or funding, are subject to public review, and may be subject to further verification. Complete Part 1 based on
information currently available. If additional research or investigation would be needed to fully respond to any item, please answer as
thoroughly as possible based on current information.
Complete all items in Part 1. You may also provide any additional information which you believe will be needed by or useful to the
lead agency; attach additional pages as necessary to supplement any item.
Part 1 – Project and Sponsor Information
Name of Action or Project:
3rd MOU to Continue the Community Housing Development Fund program through 2027

Project Location (describe, and attach a location map):
Various

Brief Description of Proposed Action:
3rd consecutive 6-year Memorandum of Understanding (MOU) with Tompkins County and Cornell University to continue the Community Housing
Development Fund (CHDF) program through 2027. The CHDF competitively awards funds to housing developers to create or rehabilitate affordable
housing units in smart growth locations served by municipal services and transit. Each signatory to the MOU commits an annual funding contribution to
the program. The CHDF is managed by a Progam Oversight Committee made up of representatives from each signatory.
Recommended awards of City contributions to specific housing projects requires separate Common Council approval following completion of
environmental review of each project.

Name of Applicant or Sponsor:

Telephone: (607) 274-6501

City of Ithaca

E-Mail: mayormyrick@cityofithaca.org

Address:
City Hall, 108 E. Green Street

City/PO:

State:

Ihtaca

Zip Code:

NY

14850

1.

Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?
If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that
may be affected in the municipality and proceed to Part 2. If no, continue to question 2.

NO

2. Does the proposed action require a permit, approval or funding from any other government Agency?
If Yes, list agency(s) name and permit or approval: Tompkins County

NO

3.

4.
5.

a. Total acreage of the site of the proposed action?
b. Total acreage to be physically disturbed?
c. Total acreage (project site and any contiguous properties) owned
or controlled by the applicant or project sponsor?

✔

□
□

Rural (non-agriculture)

Industrial

NA acres
__________
__________
NA acres
NA acres
__________

Forest

Agriculture

Aquatic

Commercial
✔

Residential (suburban)

Other(Specify): TBD as housing projects are identified

Parkland

Page 1 of 3

YES

✔

Check all land uses that occur on, are adjoining or near the proposed action:
Urban

YES

SEAF 2019

5.

Is the proposed action,

NO

YES

a.

A permitted use under the zoning regulations?

✔

b.

Consistent with the adopted comprehensive plan?

✔
NO

6.

N/A

YES

Is the proposed action consistent with the predominant character of the existing built or natural landscape?

✔
7.

Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?

If Yes, identify: ________________________________________________________________________________

8.

Will the proposed action result in a substantial increase in traffic above present levels?

b.

Are public transportation services available at or near the site of the proposed action?

Are any pedestrian accommodations or bicycle routes available on or near the site of the proposed
action?
Does the proposed action meet or exceed the state energy code requirements?

YES

✔
NO

a.

c.

9.

NO

YES

✔
✔

✔
NO

YES

If the proposed action will exceed requirements, describe design features and technologies:
_____________________________________________________________________________________________

✔

_____________________________________________________________________________________________
10. Will the proposed action connect to an existing public/private water supply?

NO

YES

If No, describe method for providing potable water: _________________________________________

✔
_____________________________________________________________________________________________
11. Will the proposed action connect to existing wastewater utilities?

NO

YES

If No, describe method for providing wastewater treatment: ______________________________________

✔

_____________________________________________________________________________________________
12. a. Does the project site contain, or is it substantially contiguous to, a building, archaeological site, or district
which is listed on the National or State Register of Historic Places, or that has been determined by the
Commissioner of the NYS Office of Parks, Recreation and Historic Preservation to be eligible for listing on the
State Register of Historic Places?
b. Is the project site, or any portion of it, located in or adjacent to an area designated as sensitive for
archaeological sites on the NY State Historic Preservation Office (SHPO) archaeological site inventory?
13. a. Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain
wetlands or other waterbodies regulated by a federal, state or local agency?
b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _____________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
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NO

YES

✔

✔
NO

✔

✔

YES

14. Identify the typical habitat types that occur on, or are likely to be found on the project site. Check all that apply:

□Shoreline □ Forest
✔
Wetland
□ Urban

Agricultural/grasslands

Early mid-successional

✔ Suburban

15. Does the site of the proposed action contain any species of animal, or associated habitats, listed by the State or
Federal government as threatened or endangered?

NO

16. Is the project site located in the 100-year flood plan?

NO

YES

✔
YES

✔
17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes,
a.

Will storm water discharges flow to adjacent properties?

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
If Yes, briefly describe:
_____________________________________________________________________________________________

NO

YES

✔
✔

✔

_____________________________________________________________________________________________
18. Does the proposed action include construction or other activities that would result in the impoundment of water
or other liquids (e.g., retention pond, waste lagoon, dam)?
If Yes, explain the purpose and size of the impoundment:______________________________________________
____________________________________________________________________________________________
_ Has the site of the proposed action or an adjoining property been the location of an active or closed solid waste
19.
management facility?
If Yes, describe: _______________________________________________________________________________
_____________________________________________________________________________________________
20.Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed) for hazardous waste?
If Yes, describe: _______________________________________________________________________________

NO

YES

✔
NO

YES

✔
NO

YES

✔

_____________________________________________________________________________________________
I CERTIFY THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF
MY KNOWLEDGE
23, 2021
City of Ithaca
Applicant/sponsor/name: ____________________________________________________
__________________________
Date: APil
_____________________

IURA Director of Community Development
Signature: _____________________________________________________Title:__________________________________

PRINT FORM
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Agency Use Only [If applicable]
Project
Date:

3rd MOU for CHDF
4-23-21

Short Environmental Assessment Form
Part 2 - Impact Assessment

Part 2 is to be completed by the Lead Agency.
Answer all of the following questions in Part 2 using the information contained in Part 1 and other materials submitted by
the project sponsor or otherwise available to the reviewer. When answering the questions the reviewer should be guided by
the concept “Have my responses been reasonable considering the scale and context of the proposed action?”

No, or
small
impact
may
occur
1.

Will the proposed action create a material conflict with an adopted land use plan or zoning
regulations?

✔

2. Will the proposed action result in a change in the use or intensity of use of land?

✔

3. Will the proposed action impair the character or quality of the existing community?

✔

4. Will the proposed action have an impact on the environmental characteristics that caused the
establishment of a Critical Environmental Area (CEA)?

✔

5. Will the proposed action result in an adverse change in the existing level of traffic or
affect existing infrastructure for mass transit, biking or walkway?

✔

6.

✔

Will the proposed action cause an increase in the use of energy and it fails to incorporate
reasonably available energy conservation or renewable energy opportunities?

7. Will the proposed action impact existing:
a. public / private water supplies?

✔

b. public / private wastewater treatment utilities?

✔

8. Will the proposed action impair the character or quality of important historic, archaeological,
architectural or aesthetic resources?

✔

9. Will the proposed action result in an adverse change to natural resources (e.g., wetlands,
waterbodies, groundwater, air quality, flora and fauna)?

✔

10. Will the proposed action result in an increase in the potential for erosion, flooding or drainage
problems?

✔

11. Will the proposed action create a hazard to environmental resources or human health?

✔

PRINT FORM

Moderate
to large
impact
may
occur
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SEAF 2019

Agency Use Only [If applicable]
Project:
Date:

3rd MOU for CHDF
4-23-21

Short Environmental Assessment Form
Part 3 Determination of Significance
For every question in Part 2 that was answered “moderate to large impact may occur”, or if there is a need to explain why a
particular element of the proposed action may or will not result in a significant adverse environmental impact, please
complete Part 3. Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that
have been included by the project sponsor to avoid or reduce impacts. Part 3 should also explain how the lead agency
determined that the impact may or will not be significant. Each potential impact should be assessed considering its setting,
probability of occurring, duration, irreversibility, geographic scope and magnitude. Also consider the potential for shortterm, long-term and cumulative impacts.

The proposed MOU does not commit funding to any affordable housing project until after environmental review for
the housing project has been completed.

Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action may result in one or more potentially large or significant adverse impacts and an
environmental impact statement is required.
✔ Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action will not result in any significant adverse environmental impacts.
City of Ithaca Common Council
_________________________________________________
Name of Lead Agency

4/23/21
_______________________________________________

Nels Bohn
_________________________________________________

Director
of Community Development
_______________________________________________

Date

Print or Type Name of Responsible Officer in Lead Agency
_________________________________________________
Signature of Responsible Officer in Lead Agency

PRINT FORM

Title of Responsible Officer
_______________________________________________
Signature of Preparer (if different from Responsible Officer)
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3. Action Items
.2C IURA – Third MOU with Tompkins County and Cornell University to Continue
the Community Housing Development Fund Thru 2027 – Action

WHEREAS, in 2009 and 2015, the Common Council authorized the Mayor to execute 6year Memorandums of Understanding (MOU) among and between the City of Ithaca,
Tompkins County and Cornell University to establish the Community Housing
Development Fund (CHDF) and provide financial assistance for the creation of
affordable housing units; and
WHEREAS, since its inception the CHDF has awarded approximately $5.4 million to
assist 815 affordable housing units with an estimated total project cost of $247 million;
and
WHEREAS, per the third MOU, the parties agree to the following minimum funding
contributions over six years:
$1,200,000
$600,000
$600,000
$2,400,000

Cornell University
Tompkins County
City of Ithaca
Total, and

WHEREAS, the City of Ithaca continues to experience a severe housing affordability
problem where 63% of all renter households, and 17% of homeowner households, are
financially stressed by paying more than 30% of income for housing; and
WHEREAS, the CHDF funding has proven to be an effective tool to expand the supply
of quality, affordable housing units located near services, jobs, and transit; and
WHEREAS, the CHDF is managed by the Program Oversight Committee (POC) made
up of representatives from each signatory; and
WHEREAS, current POC representatives of the City are:
•
•
•
•

Chris Proulx
Ducson Nguyen
Seph Murtagh
George McGonigal; and

WHEREAS, the POC recommends approval of the third MOU; and
WHEREAS, environmental review of this matter has been completed; now, therefore,
be it
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RESOLVED, The Mayor is hereby authorized, subject to review by the City Attorney, to
execute the third Memorandum of Understanding to continue the Community Housing
Development Fund program through 2027, and be it further
RESOLVED, That upon full execution of the MOU, the City’s annual funding
commitment under the MOU shall be derived from an annual appropriation included the
municipal budget and/or from other funding sources as determined by Common
Council, and be it further
RESOLVED, That the Common Council shall separately approve each funding award of
City funds provided pursuant to the MOU.
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3. Action Items
.3 DPW – Walkable Ithaca: Giles Street Sidewalk Project

WHEREAS, a Project for the Walkable Ithaca: Giles Street Sidewalk Project, NYS DEC
Contract#DEC01-C01073GG-3350000 (the “Project”) has been awarded a Climate
Smart Community Grant through the NYS DEC; and
WHEREAS, the City of Ithaca desires to advance the Project by making a commitment
of 100% of the costs of Construction and Construction Inspection; and
WHEREAS, the Board of Public Works, acting as the lead agency, declared on
December 15, 2020, that the project would not have a significant negative
environmental impact in accordance with the City Environmental Quality Review
Ordinance and the New York State Environmental Quality Review Act; and
WHEREAS, on November 4, 2020, Common Council approved the 2021 SID #2 Work
Plan, which included creating $250,000 SID#2 Capital Project; and
WHEREAS, on April 27, 2021, construction bids will be opened and the qualified, lowbidder will be selected, and in order to award the contract, the City needs to create a
capital project; now, therefore be it
RESOLVED, That the Common Council hereby approves the above-subject project;
and be it further
RESOLVED, That the Common Council hereby authorizes the City of Ithaca to pay in
the first instance 100% of the cost of Construction and Inspection work for the Project or
portions thereof; and be it further
RESOLVED, That the sum of $800,000 be hereby appropriated from the issuance of
serial bonds and made available to cover the cost of participation in the above phase of
the Project; and be it further
RESOLVED, That Common Council hereby creates Capital Project #886, to be funded
from the following sources:
•
•
•
•

$266,500 NYS DEC Grant
$250,000 approved via 2021 SID#2 Capital Project
$250,000 from CHIPS reimbursement
$33,500 SID#2 fund balance

and be it further
RESOLVED, That the Superintendent of Public Works of the City of Ithaca be and is
hereby authorized to execute all necessary Agreements, certifications or reimbursement
requests on behalf of the City of Ithaca in connection with the advancement or approval
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of the Project and providing for the administration of the Project and the municipality’s
first instance funding of Project costs and permanent funding of the local share of stateaid and state-aid eligible Project costs and all Project costs within appropriations
therefore that are not so eligible; and be it further
RESOLVED, That this project be undertaken with the understanding that the final cost
of the Project to the City of Ithaca General Funds will be roughly 0% of said portion,
currently estimated at $0.00 of the $800,000 authorized for this portion of the project, in
monies and in-kind services as managed by the Superintendent of Public Works and
monitored by the City Controller.
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CITY OF ITHACA
108 East Green Street, Ithaca, New York 14850-5690
Office of City Engineer
Telephone: 607 / 274-6530
To:
From:
Date:
Re:

Fax: 607 / 274-6415

City Administration Committee
John Licitra, Sidewalk Program Manager
April 12, 2021
Walkable Ithaca: Giles Street Sidewalk Project

Please find enclosed a resolution authorizing the Capital Project funding for the
Walkable Ithaca: Giles Street Sidewalk Project. This project was authorized by
Common Council during the budget approval process in Nov 4, 2020 as part of
the SID 2021 Work Plan. The SEQR Negative Declaration by BPW occurred on
Dec 15, 2020.
This project has been funded in part by the Climate Smart Community Grant
Program, Title 15 of the Environmental Protection Fund through the NYS
Department of the Environmental Conservation (NYS DEC). Sidewalk
Improvement District #2 funded the design plans.
Through community meetings and Public Works staff, the scope of work has
been redefined. The project also includes filling-in missing sidewalk along the
1100 block of E. State St. and complete replacement of the stormwater system
along 500-900 Giles St. Of the original $5330,000 grant (50/50), costs estimates
have been updated, pushing expected total project costs higher due to significant
improvements to drainage, retaining walls, and curb. The current construction
cost estimate is $800,000; paid via the following sources:
•
•
•
•

$266,500 NYS DEC Grant
$250,000 approved via 2021 SID#2 Capital Project
$250,000 from CHIPS reimbursement
$33,500 SID#2 fund balance

The attached resolution authorizes the Mayor to sign the Supplemental
Agreement with the New York State DEC for the total project funding in the first
instance.
To more generally update you on the project, the project will open construction
bids on April 27, 2021. We are looking to complete construction by Fall 2021 or
Spring 2022. If you have any specific questions about the project, please let me
know. You can reach me directly at 274-6534 or Jlicitra@cityofithaca.org

"An Equal Opportunity Employer with a commitment to workforce diversification."

3. Action Items
.4 DPW – South Albany Street Bridge Project

WHEREAS, a project for the rehabilitation of the South Albany Street Bridge over Six
Mile Creek, P.I.N. 375668 (“the Project”) is eligible for funding under Title 23 U.S. Code
as administered by the Federal Highway Administration (FHWA), as amended, that calls
for the apportionment of the costs such program to be borne at the ratio of 80% Federal
funds and 20% non-Federal funds; and
WHEREAS the City of Ithaca desires to advance the Project by making a commitment
of 100% of the non-Federal share of the costs of Scoping, Preliminary Design, and
Detailed Design; and
WHEREAS this project constitutes a reconstruction of facility in-kind on the same site as
well as maintenance or repair involving no substantial change in an existing facility, and
is therefore a Type II action under the National Environmental Policy Act (NEPA)
Regulation and in accordance with 6 NYCRR Part 617 requiring no environmental
review; and
WHEREAS, on March 4, 2020, Common Council authorized $155,000 to cover the cost
of participation in Scoping and Preliminary Design; and
WHEREAS, on February 26,2021, an additional $210,000 project funding made
available by the New York State Department of Transportation to cover the cost of
participation in Detailed Design; now, therefore be it
RESOLVED, That the Common Council hereby authorizes the City of Ithaca to pay in
the first instance 100% of the Federal and non-Federal share of the cost of Detailed
Design thereof; and be it further
RESOLVED, That Common Council hereby amends Capital Project #879 by an amount
not to exceed of $210,000 for a total project authorization of $365,000 for the purpose of
covering the cost of participation in the above phase of the project; and be it further
RESOLVED, That in the event the full Federal and non-Federal share costs of the
project exceeds the amount appropriated above, Common Council of the City of Ithaca
shall convene as soon as possible to appropriate said excess amount immediately upon
the notification by the NYSDOT thereof; and be it further
RESOLVED, That funds needed for said project shall be derived from the issuance of
Serial Bonds with the City’s estimated share of the project cost not to exceed 5% or
$18,250; and be it further
RESOLVED, That the Mayor of the City of Ithaca of the County of Tompkins be and is
hereby authorized to sign all necessary Agreements with New York State Department of
Transportation to secure Federal Aid and Marchiselli Aid on behalf of the City of Ithaca
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and the Superintendent of Public Works is authorized to sign all necessary construction
documents, contracts, certifications, and reimbursement requests; and be it further
RESOLVED, That the Superintendent of Public Works be and is hereby authorized to
administer the above project; and be it further
RESOLVED, That a certified copy of this resolution be filed with the New York State
Commissioner of Transportation by attaching it to any necessary Agreement in
connection with the Project; and it is further
RESOLVED, That this Resolution shall take effect immediately.
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CITY OF ITHACA
108 East Green Street, Ithaca, New York 14850-6590
DEPARTMENT OF PUBLIC WORKS
Michael J. Thorne, P.E.
Superintendent
Telephone: 607/274-6527
Fax: 607/274-6587

MEMORANDUM
TO:

City Administration Committee

FROM:

Addisu Gebre, Bridge Systems Engineer

DATE:

April 12, 2021

RE:

South Albany Street Bridge Project

Please find attached a resolution seeking Common Council authorization to pay in the first
instance 100% of the Federal and non-Federal share of the project cost.
On February 26, 2021, an additional $210,000 in federal funding for the project was made
available by the New York State Department of Transportation to cover the cost of participation
in Detailed Design. The City of Ithaca will be reimbursed for 95% of the eligible project cost up
to $199,500. Any additional cost after that up to the total authorization will be the City's
responsibility.
I want to use this opportunity to inform you in advance that the estimated construction cost for
this project is significantly increased due to a change in project scope. We had originally scoped
this project as a rehabilitation project, but as we have studied the existing bridge in more detail,
the scope has turned into a replacement project due to structural capacity issues and advanced
age/condition. The original construction phase budget for this project was $1,735,000.
The two alternatives that meet the project objectives are:
Alternative A – Bridge Replacement (2 - 13' Shared Travel Lanes): This alternative will replace
the existing bridge with a new 85-foot, a single-span structure consisting of two 13-foot shared
travel lanes (to accommodate both vehicles and bicycles) and new sidewalks on both sides of the
bridge. The estimated construction phase budget for this alternative is $2,836,302.
Alternative B – Bridge Replacement (2 - 11' Travel Lanes and 5' Bike Lanes):
This alternative will replace the existing bridge with a new 85-foot, single-span structure
consisting of two 11-foot travel lanes with 5-foot bike lanes and new sidewalks on both sides of
the bridge. The estimated construction phase budget for this alternative is $3,032,881.
Staff will work to see if we can secure additional state or federal funding for the project's
construction phase, which is scheduled to be in 2022. No action is required at this time, but I
wanted to make you aware of this project scope change. If you have a preference between the

“An Equal Opportunity Employer with a commitment to workforce diversification.”
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two alternatives above, I would appreciate your input. We will also be holding a public meeting
in May to solicit feedback on the two viable alternatives for this bridge.
If you have any questions, please call me @ 607-274-6530 or email me at
agebre@cityofithaca.org. You can also find the draft design report posted on the city website
under current city project (or here).
cc: Tim Logue, Director of Engineering Services

3. Action Items
.5 WWTP – Approval of Permanent Water and Access Easements and Rights-ofWay for City of Ithaca Water Main

WHEREAS, pursuant to the Joint Sewer Agreement (revised December 31, 2003, and
last amended February 20, 2019) among the City of Ithaca, Town of Ithaca and Town of
Dryden (collectively, the “Municipal Owners”), the Municipal Owners presently own,
operate and maintain the Ithaca Area Wastewater Treatment Facility (“IAWWTF”),
located at 525 Third Street in the City of Ithaca, on property owned by them and
described in the Warranty Deed with Lien Covenant dated December 22, 2011, which
was recorded in the Tompkins County Clerk’s Office on December 27, 2011 as
Instrument Number 585279-001, Tax Map Parcel Number 24.-1-1.2 (“IAWWTF
Property”); and
WHEREAS, the City has requested permission to construct and install a water main on
IAWWTF Property from the northern IAWWTF Property boundary on Cascadilla Creek
to Station 2+05, and from Station 2+05 to Station 0+00 (“New Water Main”), which New
Water Main will connect to an existing water main owned by the City and located on the
IAWWTF Property, all as depicted in the Utility Plan Sheet C402 drawing titled “Phase 1
City Harbor Development, City Harbor, LLC and the Guthrie Clinic, 101 Pier Road,
Ithaca, New York” initially dated July 14, 2020, and last revised on April 9, 2021; and
WHEREAS, the New Water Main benefits the IAWWTF and Municipal Owners because
the New Water Main will (a) create a loop in the City’s water distribution system that will
provide water service redundancy to the IAWWTF; (b) eliminate water quality issues at
the existing dead-end City water main located on the IAWWTF Property; and (c)
significantly increase fire flows to the IAWWTF Property; and
WHEREAS, at its April 14, 2021, meeting, the Special Joint Committee of the IAWWTF
(“SJC”) reviewed, discussed, and approved the proposed Permanent Water and Access
Easements and Rights-of-Way for City of Ithaca Water Main; now, therefore, be it
RESOLVED, That Common Council hereby approves the attached Permanent Water
and Access Easements and Rights-of-Way for City of Ithaca Water Main.
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PERMANENT WATER AND ACCESS
EASEMENTS AND RIGHTS-OF-WAY FOR CITY OF ITHACA WATER MAIN
THIS PERMANENT WATER AND ACCESS EASEMENTS AND RIGHTS-OF-WAY
FOR CITY OF ITHACA WATER MAIN (this “Easement”) is made this ___ day of ___________,
2021, by and among CITY OF ITHACA, TOWN OF ITHACA and TOWN OF DRYDEN, all
New York municipal corporations (collectively, “Municipal Owners”), and the CITY OF ITHACA
(“City”).
RECITALS:
WHEREAS, pursuant to the Joint Sewer Agreement (revised December 31, 2003, and last
amended February 20, 2019) among the City of Ithaca, Town of Ithaca and Town of Dryden, the
Municipal Owners presently own, operate and maintain the Ithaca Area Wastewater Treatment
Facility (“IAWWTF”), located at 525 Third Street, City of Ithaca, County of Tompkins, State of
New York, on property owned by them and described in the Warranty Deed with Lien Covenant
dated December 22, 2011, which was recorded in the Tompkins County Clerk’s Office on
December 27, 2011 as Instrument Number 585279-001, Tax Map Parcel Number 24.-1-1.2
(“IAWWTF Property”); and
WHEREAS, the City has requested permission to construct and install a water main on
IAWWTF Property from the northern IAWWTF Property boundary on Cascadilla Creek to Station
2+05, and from Station 2+05 to Station 0+00 (“New Water Main”), which New Water Main will
connect to an existing water main owned by the City and located on the IAWWTF Property, all as
depicted in the Utility Plan Sheet C402 drawing titled “Phase 1 City Harbor Development, City
Harbor, LLC and the Guthrie Clinic, 101 Pier Road, Ithaca, New York” initially dated July 14,
2020, and last revised on April 9, 2021, attached and incorporated as Exhibit A; and
WHEREAS, the New Water Main benefits the IAWWTF and Municipal Owners because
the New Water Main will (a) create a loop in the City’s water distribution system that will provide
water service redundancy to the IAWWTF; (b) eliminate water quality issues at the existing deadend City water main located on the IAWWTF Property; and (c) significantly increase fire flows to
the IAWWTF Property; and
WHEREAS, the parties wish to execute this Easement to establish and confirm the rights
of the City to construct and maintain the New Water Main;
NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter
set forth and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:
1.
Grant of the New Water Main Easement. Municipal Owners hereby grant and
convey to the City a nonexclusive twenty (20) foot wide permanent easement and right-of-way,
centered on the as-built New Water Main, over, across and under the IAWWTF Property in the
locations described in the second Whereas clause above and as depicted on Exhibit A (the
“Easement Area”) for the lawful construction, reconstruction, location, relocation, maintenance,
1

repair, replacement, extension, operation, and inspection of the New Water Main and its ancillary
facilities (the “New Water Facilities”), which the City shall require from time to time for the
provision of water services and related infrastructure to the IAWWTF Property and adjoining
properties. It is agreed that the New Water Facilities shall be the property of and shall be under
the control and supervision of the City. Except in emergency situations, City shall not undertake
construction until Municipalities’ engineers approve in writing the City’s construction plans.
2.
Access. Municipal Owners grant and convey to the City an easement and right-ofway for persons, vehicles and equipment to pass over and across the IAWWTF Property to the
extent reasonably necessary to access and undertake actions permitted under this Easement that
are within the Easement Area. The City shall provide the IAWWTF’s Chief Operator (or the
person in any successor position) not less than twenty-four (24) hours written notice prior to entry
except that, in cases of emergency, the City shall be permitted to access the Easement Area without
any prior written notice to the Chief Operator, so long as the City provides the Chief Operator with
verbal notice of such access as soon as practicable after the onset of the emergency. To the greatest
extent reasonably possible, the City shall schedule and carry out its activities and operations within
and about the Easement Area so as to limit any interruption of or interference with the IAWWTF’s
activities and operations. If such interruption or interference is necessary, it shall be temporary in
nature and designed to limit any restriction of access to and from the remaining lands of the
IAWWTF.
3.
Grant and Acceptance of Water and Access Easements Only. The above-described
grants to the City of the New Water Main and access easements are for the limited purposes set
forth in paragraphs 1 and 2 above. This Easement is not an offer of dedication to the City, or City
acceptance of dedication, of any vehicular travel lane or paved areas within the Easement Area.
4.

Environmental Compliance.

(a) The City agrees to comply with all applicable requirements set forth in any
work plan, site management plan or environmental easement affecting the IAWWTF Property both
as may be required and approved by the New York State Department of Environmental
Conservation (“NYSDEC”) (collectively, the “Environmental Documentation”); in each case to
the extent the Environmental Documentation incorporates requirements governing the City’s
activities regarding the New Water Facilities (including the City’s construction, maintenance,
repair, replacement and operation of the New Water Facilities). The City recognizes that
compliance with the Environmental Documentation may include, but not be limited to: the use of
a qualified environmental professional provided and paid for by the New York State Electric and
Gas Corporation (“NYSEG”) to design and submit a work plan for approval to the NYSDEC in
advance of the City’s disturbing the ground surface for the City’s activities under this Easement;
the City’s compliance with the NYSDEC-approved work plan; oversight of the work by the
NYSEG-provided qualified environmental professional; and noninterference with NYSEG’s
proper management, testing, characterization, monitoring, investigation, treatment, remediation,
transport, and disposal of wastes. Notwithstanding the foregoing, nothing in this Section 4(a) shall
be deemed to shift any liability or responsibility to the City that is NYSEG’s liability or
responsibility under applicable laws, orders, settlements or contracts, including the multi-site
Order on Consent between NYSEG and the NYSDEC (“NYSEG Consent Order”), which was
2

executed on March 30, 1994, Index #DO-0002-9309 (NYSDEC, 1994, amended and restated
November 2016), pursuant to which NYSEG is responsible for implementing a full remedial
program, including tests for, and investigations and remediation of, contamination related to a
former First Street Manufactured Gas Plant that was previously located on the IAWWTF Property.
(b) If during excavation for purposes related to this Easement the City encounters
visible or olfactory evidence of contaminated soil, fill material or groundwater, the City will
immediately cease excavation and contact Municipal Owners and the NYSEG-provided qualified
environmental professional as soon as practicable. The City will not recommence its excavation
until Municipal Owners authorize recommencement.
5.
Restoration of Surface. Upon completion of any activities the City undertakes
pursuant to this Easement that disturb the surface of the Easement Area, the City shall (a) leave
the Premises in a neat and presentable condition, (b) place and compact to 95% modified Proctor
density engineered backfill (or other backfill as approved in writing by the Municipal Owners’
engineers), and (c) restore at the City’s expense the surface and any improvements thereon as
nearly as practicable to at least as good a condition as existed prior to the City activities. The City
shall provide Municipal Owners with reasonable notice and the opportunity to remove, at the
City’s expense, any surface facilities and improvements prior to surface disturbance of the
Easement Area.
6.
Reserved Rights of Municipal Owners. Municipal Owners expressly reserve the
right to use and install improvements (except buildings with foundations) on, in and under the
surface and subsurface of the Easement Area, to cross and recross the Easement Area, and to grant
future easements in the Easement Area, provided that any construction of improvements within,
or any other use of, the Easement Area by Municipal Owners shall not interfere with, obstruct, or
endanger any rights of the City under or with respect to the easements, cause injury or damage to
the New Water Facilities, or affect the New Water Facilities’ physical integrity or function.
Municipal Owners further expressly reserve the right to relocate said easements and rights-of-way
and the New Water Facilities, in whole or in part, at Municipal Owners’ sole expense, in
accordance with plans and specifications approved by the City.
7.
Insurance. The City shall maintain insurance coverage in the form and not less
than the amounts contained in the Insurance Requirements, attached and incorporated herein as
Exhibit B. Each policy of insurance maintained pursuant to this paragraph by the City shall name
the Town of Ithaca and Town of Dryden as additional insureds in connection with the easements
granted to the City herein. Upon request of the Town of Ithaca or the Town of Dryden, the City
shall furnish to them current certificates of insurance evidencing maintenance of the insurance
policies required hereunder. The parties hereby agree that they shall deposit any insurance
proceeds for IAWWTF damage or IAWWTF liabilities arising from the insurance provided herein
into the IAWWTF’s joint activity account. The parties further agree that any insurance proceeds
for IAWWTF damage or IAWWTF liabilities arising from the insurance provided herein shall first
be used to repair, replace or pay for the IAWWTF facilities or IAWWTF liabilities.
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8.

Indemnification.

(a)
In connection with the grant of the easements herein, and to the fullest
extent permitted by law, the City of Ithaca agrees to fully defend, indemnify, and hold harmless
the Town of Ithaca, Town of Dryden, the Special Joint Committee established to oversee the
operation of the Ithaca Area Wastewater Treatment Facility, and their respective elected officials,
public officers, boards, employees, members and agents (collectively, the “Municipal Indemnified
Parties”) from and against all claims, actions, suits, demands, damages, liabilities, obligations,
losses, settlements, judgments, costs, and expenses (including, without limitation, reasonable
attorneys’ and experts’ fees and costs), whether or not involving a third party claim, which any or
all of them may incur, resulting from bodily injuries (or death) to any person, damage (including
loss of use) to any property, other damages, contamination of or adverse effects on the
environment, or Ithaca Area Wastewater Treatment Facility SPDES permit violations, caused by
the acts or omissions of the City of Ithaca or of the City of Ithaca’s employees, agents,
subcontractors, guests and invitees related to or arising out of their municipal work, activities,
facilities or other improvements performed or located within the Easement Area or within areas
the City uses to exercise its access rights hereunder. Notwithstanding the foregoing, to the extent
the Municipal Indemnified Parties are negligent or act with willful misconduct, the City’s duty to
indemnify them shall not extend to the proportion of loss attributable to the Municipal Indemnified
Parties’ negligence or willful misconduct.
(b)
In connection with the grant of the easements herein, and to the fullest
extent permitted by law, Municipal Owners agree to fully defend, indemnify, and hold harmless
the City of Ithaca and its respective elected officials, public officers, boards, employees, members,
and agents (collectively, the “City of Ithaca Indemnified Parties”) from and against all claims,
actions, suits, demands, damages, liabilities, obligations, losses, settlements, judgments, costs, and
expenses (including, without limitation, reasonable attorneys’ and experts’ fees and costs),
whether or not involving a third party claim, which any or all of them may incur, resulting from
bodily injuries (or death) to any person, damage (including loss of use) to any property, other
damages, contamination of or adverse effects on the environment, caused by the acts or omissions
of Municipal Owners or of their employees, agents, or subcontractors, related to or arising out of
Municipal Owners’ work, activities, facilities, or other improvements performed or located within
or without the Easement Area. Notwithstanding the foregoing, to the extent the City of Ithaca
Indemnified Parties are negligent or act with willful misconduct, the Municipal Owners’ duty to
indemnify them shall not extend to the proportion of loss attributable to the City of Ithaca
Indemnified Parties’ negligence or willful misconduct.
(c) Notwithstanding the foregoing, nothing in this Section 8 shall be deemed to
shift to a party any liability or expense that is NYSEG’s liability or expense under the NYSEG
Consent Order.
9.
Liens and Encumbrances. The City shall not allow any claim, lien or other
encumbrance arising from its use of the Easement Area to accrue against or attach to the easement
premises or any other portion of the IAWWTF Property, but if any lien or notice of lien is so filed,
the responsible party shall promptly bond and discharge any lien or notice of lien that may be so
filed. Municipal Owners shall send to the City timely written notice of any lien so filed of which
4

Municipal Owners have notice, and the City shall send to Municipal Owners timely written notice
of any lien so filed of which the City has notice.
10.
Notices. All notices, requests, consents, claims, demands, waivers, and other
communications under this Easement (each, a “Notice”) must be in writing and addressed to the
receiving party at its address set forth below (or at such other address as the receiving party may
designate from time to time in accordance with this Section). Unless otherwise agreed herein, all
Notices must be delivered by: personal delivery; nationally recognized overnight courier; certified
mail, return receipt requested, postage prepaid; or e-mail. A Notice sent by e-mail shall be
effective only if it requests a “return receipt” confirmation and the recipient sends the return receipt
to the sender upon the recipient’s opening of the message, or if the recipient responds to the email. All Notices shall be effective upon the date of receipt.
Notices to City of Ithaca are to be addressed to:
City of Ithaca
108 East Green Street
Ithaca, New York 14850
clerksoffice@cityofithaca.org
with a copy to:
Ithaca City Attorney
108 East Green Street
Ithaca, New York 14850
attorney@cityofithaca.org
Notices to Municipal Owners are to be addressed to:
Ithaca Area Wastewater Treatment Facility
Attention: Chief Operator
525 Third Street
Ithaca, New York 14850
CKilgore@cityofithaca.org
with a copy to:
Special Joint Committee Chair
Ithaca Area Wastewater Treatment Facility
525 Third Street
Ithaca, New York 14850
cbrock@cityofithaca.org
11.
Severability. If any term or provision of this Easement is found by a court of
competent jurisdiction to be invalid, illegal, or unenforceable in any jurisdiction, such invalidity,
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illegality, or unenforceability shall not affect any other term or provision of this Easement or
invalidate or render unenforceable such term or provision in any other jurisdiction.
12.
Amendments. No amendment to or modification of this Easement shall be effective
unless it is in writing, identified as an amendment to or modification of this Easement, and signed
by an authorized representative of each party hereto.
13.
Waiver. No waiver by any party of any of the provisions of this Easement shall be
effective unless explicitly set forth in writing and signed by the party so waiving. Except as
otherwise set forth in this Easement, no failure to exercise, or delay in exercising, any right,
remedy, power, or privilege arising from this Easement shall operate or be construed as a waiver
thereof, nor shall any single or partial exercise of any right, remedy, power, or privilege hereunder
preclude any other or further exercise thereof or the exercise of any other right, remedy, power, or
privilege.
14.
Assignment; Successors and Assigns. City of Ithaca and its successors and assigns
are hereby expressly granted the right to assign this Easement, or any part thereof, or interest
therein, without any prior consent and without prejudice or recourse. The easements and related
rights-of-way shall at all times be deemed to be and shall run with the land, be permanent and
perpetual, and inure to and be binding upon the successors, heirs, legal representatives, and assigns
of the parties named in this Easement.
15.
Governing Law; Choice of Forum. This Easement and all matters arising out of or
relating to this Easement shall be governed by and construed in accordance with the laws of the
State of New York, without regard to or giving effect to the conflict of laws provisions thereof.
Each party irrevocably and unconditionally agrees that it shall not commence any action, litigation,
or proceeding of any kind whatsoever against any other party in any way arising from or relating
to this Easement in any forum other than the courts of the State of New York sitting in the County
of Tompkins. Each party irrevocably and unconditionally submits to the exclusive jurisdiction of
such courts.
16.
Entire Agreement. This Easement constitutes the entire agreement of the parties
hereto with respect to the subject matter contained herein, and supersedes all prior and
contemporaneous understandings, agreements, representations, and warranties, both written and
oral, regarding such subject matter.
17.
Counterparts. This Easement may be executed in counterparts, each of which shall
be deemed an original, and all of which together shall be deemed to be one and the same
instrument.
[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the parties have caused this instrument to be duly executed as
of the date first written above.

City of Ithaca:
CITY OF ITHACA
By:
___________________________
Name: ___________________________
Title: ___________________________

Municipal Owners:
CITY OF ITHACA
By:
___________________________
Name: ___________________________
Title: ___________________________

TOWN OF ITHACA
By:
___________________________
Name: ___________________________
Title: ___________________________

TOWN OF DRYDEN
By:
___________________________
Name: ___________________________
Title: ___________________________
[add additional signature lines for Dryden Town
Board members]
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STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.

____________________________________
Notary Public

STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.

____________________________________
Notary Public
STATE OF NEW YORK

)
: ss.
COUNTY OF ___________ )
On the ___ day of __________, 2021, before me, the undersigned, a Notary Public in and
for said State, personally appeared ____________________, personally known to me or proved to
me on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he/she executed the same, and that by his/her signature
on the instrument, the individual or the person(s) upon behalf of which the individual acted,
executed the instrument.

____________________________________
Notary Public
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EXHIBIT A
[Insert Utility Plan Sheet 402]
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EXHIBIT B
INSURANCE REQUIREMENTS

The City shall procure and maintain insurance against any and all losses, costs, expenses, claims,
liabilities, actions, or damages, including liability for death or injuries to any person or persons, damage
to property, or contamination of or adverse effects on the environment, arising at any time during and/or
arising out of or in any way connected with the City’s use or occupancy of the Easement Area.
The following are the minimum required insurance coverages:
a.

Commercial General Liability

Bodily Injury and Property Damage:
Products/Completed Operations:
Personal Injury & Advertising Injury:
General Aggregate:
Damage to Rented Premises:
b.

$1,000,000 Each Occurrence
$2,000,000 Aggregate
$1,000,000 Each Person/Organization
$2,000,000 Per Location Basis
$1,000,000

Business Automobile Liability

Combined Single Limit applicable to all
Owned, Non-Owned and Hired Autos
c.

Excess "Umbrella" Liability

Bodily Injury and Property Damage:
General Aggregate:
d.

$1,000,000 Each Accident

$5,000,000 Each Occurrence
$5,000,000 Per Location Basis

Workers' Compensation & Employers' Liability

Workers Compensation Limits:
Employers Liability Limits:
•
Each Accident
•
Disease Each Employee
•
Disease Policy Limit

Statutory Limits
$1,000,000
$1,000,000
$1,000,000

1.
The insurance carriers providing the required coverages shall be licensed to do so in
New York State, and shall be rated no lower than "A- X" by the most recent Best's Key Rating Guide
unless otherwise agreed to by the City of Ithaca.
2.
All policies must be endorsed to include the Town of Ithaca and Town of Dryden as
additional insureds on a primary and non-contributory basis.
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3.
The City shall deliver upon request of the Town of Ithaca or Town of Dryden a
Certificate of Insurance (including copies of the Additional Insured) acceptable to the requesting party
certifying that policies of insurance for the required coverages have been issued and are in effect. Upon
expiration or cancellation of any policy, the City shall immediately deliver to the Town of Ithaca and
Town of Dryden a Certificate of Insurance evidencing proper renewal or replacement of the policy.
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3. Action Items
.6 WWTP – Emergency Repairs – Sludge Blowers
.7 WWTP – Emergency Repairs - Digester

Both items are being considered at the SJC Meeting on 4/28/21. Resolutions and back
up material will be presented when available.
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3. Action Items
.8 Common Council - Extension of TCAT Transportation Agreement for One Year

WHEREAS, on November 7, 1990, the City of Ithaca, Tompkins County, and Cornell
University entered into an agreement for the design of a regional transit facility; and
WHEREAS, on October 9, 1991, the City, County and Cornell entered into a 20-year
construction and operation agreement for the new transit facility; and
WHEREAS, on April 1, 1998, the City, County and Cornell entered into an agreement to
create a TCAT joint venture to provide public transportation services; and
WHEREAS, on January 1, 2005, a Transportation Agreement was signed among the
three parties and TCAT to end the TCAT joint venture and have the operations
assumed by a single employer, TCAT, Inc., with the agreement running through
October 9, 2021; and
WHEREAS, on February 12, 2018, an agreement was signed between the City and
County regarding the ownership of the transit facility; and
WHEREAS, the Transportation Agreement is set to expire in October of this year; and
WHEREAS, the City, County and Cornell would like to extend the Transportation
Agreement for twelve months, to allow time for negotiation of a successor agreement;
now, therefore, be it
RESOLVED, That Common Council authorizes the Mayor to sign an extension of the
current Transportation Agreement for a period of one year; and be it further
RESOLVED, That the Mayor will name members to a negotiating team to meet with the
County and Cornell and negotiate a successor transportation agreement, with the new
agreement to be brought back to Common Council for approval before the expiration
date of the extended Transportation Agreement.
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3. Action Items
.9 Increase in Hours for Certain Positions
WHEREAS, the significant loss of City revenues due to the COVID-19 pandemic
necessitated cuts to 2021 department budgets; and
WHEREAS, several departments reduced their budgets by cutting weekly hours worked
for some of their employees; and
WHEREAS, the American Rescue Plan, signed into law by President Biden on March
11, 2021, included billions of dollars in emergency funding to state, local and tribal
governments to compensate for the revenue losses stemming from COVID-12; and
WHEREAS, these rescue funds will allow the City of Ithaca to make significant
adjustments to the 2021 budget; and
WHEREAS, the Finance and Human Resource departments have an immediate need
to increase hours for employees whose hours were reduced; now, therefore, be it
RESOLVED, That Common Council hereby amends the 2021 Personnel Roster
effective May 10, 2021, for the Finance Department and the Human Resources
Department as follows:
Increase hours of Deputy Controller by 10 to 30 hours
Increase hours of Manager of Organizational Development by 8 to 40 hours
and, be it further
RESOLVED, That Common Council hereby amends the 2021 Authorized Budget as
follows:
Increase Revenue Accounts:
A1315-4389 Federal Aid Finance Dept.
A1430-4389 Federal Aid HR Dept.

Increase Appropriation Accounts:
A1315-5105 Admin Salaries Finance Dept.
A1315-9000 Fringe Benefits Finance Dept.
A1430-5105 Admin Salaries HR Dept.
A1430-9000 Fringe Benefits HR Dept.
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19,456
14,280
$33,736

15,411
4,045
11,311
2,969
$33,736

3. Action Items
.10 Resolution Establishing the Community Justice Center in Collaboration
Between the City of Ithaca and Tompkins County

WHEREAS, the New York State Governor issued Executive Order 203, calling upon
local governments that operate police agencies to study their current operations and
develop a plan to address “the particular needs of the communities served by such
police agency and promote community engagement to foster trust, fairness, and
legitimacy, and to address any racial bias and disproportionate policing of communities
of color”; and
WHEREAS, the City of Ithaca and Tompkins County have, by concurrent resolutions,
submitted plans in response to the Executive Order, which contain both separate and
joint undertakings for changes in community policing practices; and
WHEREAS, in those resolutions, the City of Ithaca and Tompkins County recognize the
need to determine next steps to develop the programmatic expression of the joint
elements of their adopted plans, being a long term process to make substantive
improvements in our criminal justice system, recognizing that implementation will
require time, resources, investigation, and commitment, including the determination of
budget priorities, cost share, and the logistics necessary for cooperation and
collaboration between the City of Ithaca and Tompkins County on the joint elements of
their respective plans; and
WHEREAS, the City of Ithaca and Tompkins County, as a conclusion to the
Reimagining Public Safety Collaborative, received a Draft Report entitled “Public Safety
Reimagined. Recommendations report following a collaborative effort between the City
of Ithaca & Tompkins County, N.Y.,” which has served as an information resource for
the respective plans prepared by the City of Ithaca and Tompkins County; and
WHEREAS, the Draft Report proposed the creation of a Community Justice Center as a
jointly funded City/County collaborative department to: determine implementation
priorities; develop budget impacts for the implementation of plan elements; manage the
implementation of the joint plan elements as approved by the City of Ithaca and
Tompkins County; receive, manage, and analyze data; provide coordination of the
operation of the policing systems in our community; and provide reports to the City and
County regarding the progress in implementing these changes; and
WHEREAS, the City of Ithaca and Tompkins County have each determined that the
creation and operation of a Community Justice Center is necessary to implement their
respective plans; and
WHEREAS, the City and County held discussions to determine the operational
description, budget, and cost share for a Community Justice Center, with those details
outlined in a joint memo; now, therefore be it
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RESOLVED, That Common Council approves the creation of the Community Justice
Center as a collaborative department between the City of Ithaca and Tompkins County;
and be it further
RESOLVED, That Common Council commits to funding its share of the Community
Justice Center in the amount of $124,430, with the source of funds to be determined;
and be it further
RESOLVED, That Common Council will receive regular reports regarding the
establishment of the Community Justice Center, and any additional budgetary
requirements for implementation of the undertakings identified in the Reimagining Public
Safety Plan, and shall consider this information prior to any further expenditure being
made.
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Memorandum
To: Tompkins County Legislature and City of Ithaca Common Council
Subject: Community Justice Center
Date: April 14, 2021
In response to Executive Order 203, Tompkins County and Common Council adopted resolutions
on March 30 and March 31 to address systemic inequities including disproportionate minority
contact on People of Color, specifically Black people in the public safety system. A part of the
report included the establishment of a Community Justice Center to coordinate the implementation
of the recommendations.
Based upon previously provided budget estimates, the Community Justice Center would require
an initial investment of the following:
a. Project Manager (Director of the CJC)
a. Salary - $83,866
b. Benefits - $44,197
c. Total Position Cost - $128,063
b. Data Analyst (Program Analyst)
a. Salary - $69,285
b. Benefits - $36,513
c. Total Position Cost - $105,798
c. Total Staffing Request - $$233,861
d. Other Operating Expenses - $15,000
e. Project Management Software – $19,950 (County only expense)
f. Total Funding Request - $268,811 (City of Ithaca would pay
$124,430/Tompkins County would pay $144,380)
The budget for the Community Justice Center is loosely based upon an Emergency Operations
Center model with two full-time dedicated staff assigned to collaborate between the City of
Ithaca and Tompkins County public safety services and administrations to implement the
recommendations of the plan. The Project Manager would serve as the primary point of contact
for implementation and would be responsible for the development of a joint implementation
plan, process timeline, engagement of key stakeholders including community, supervise the data
manager, and providing no less than bi-monthly updates to Common Council and the
Legislature.
The Data Manager would be responsible for collaborating with Tompkins County Information
Technology Systems, Department of Emergency Response, Sheriff’s Office, and Ithaca Police
Department to implement the data related recommendations. The CJC and Communications
staff would also utilize a project management software to highlight progress of the Reimagining
Public Safety Plan including plan goals, metrics, accomplishments and provide an outward
facing mechanism to garner community feedback. This project/community engagement software
would cost $19,950 annually. To support the implementation of the process, the Community

Justice Center would also be allocated an annual operating budget of $15,000 to purchase
computers, furniture and office supplies.
City and County leaders have agreed that CJC staff members would be hired as County
employees and would split the costs evenly, with the exception of the project management
software. Since CJC staff members would be County employees, the City of Ithaca would
contract with Tompkins County to implement plan recommendations and have an active role in
the implementation of recommendations. The initial investment in the CJC would be for twoyears and would be evaluated for extension based upon the mutual agreement through a contract
between the City and County. The Community Justice Center staff would be housed in the
Mental Health Building and there would also be regular reports to the Tompkins County
Legislature and Common Council in addition to community forums to provide updates and
receive feedback on the process.
The next step of the process would be to develop a plan in collaboration with the Sheriff’s
Office, Ithaca Police Department, Tompkins County Legislature and Common Council to
establish the operational guidelines of the Community Justice Center. The plan will be prepared
and presented to the Public Safety Committee on May 20 and the Tompkins County Legislature
on June 1 for consideration and approval of the resolution. The City of Ithaca Common Council
will collaborate to develop the plan and will follow a similar schedule and adopt a similar
resolution. The plan document would include the following:
•

Establish the framework for the working agreement between the City and County

•

Prioritize the list of recommendations for implementation

•

Establish framework for an Advisory Board/Commission for public accountability

•

Identification of next steps for community engagement in the process

•

Develop a hiring and recruitment strategy for the Community Justice Center

•

Establish day-to-day supervisory responsibilities

The plan would provide a framework and outline for the recommendations with the flexibility to
adjust to the plan as a living document to be modified based upon the needs of the community to
address Executive Order 203 effectively. In addition, this plan reinforces the commitment of the
City and County to the process and serves as notification to the community regarding the
responsiveness of government.

3. Action Items
.11 A Local Law to Amend Section C-24 of the City of Ithaca Charter Regarding
the Examining Board of Electricians
Local Law # 2021 BE IT ENACTED by the Common Council of the City of Ithaca as follows:
Section 1.
Section C-24 of the City of Ithaca Charter, entitled Examining Board of Electricians, is
hereby amended to read as follows:
§ C-24Examining Board of Electricians.
A Membership. There is hereby established for the City of Ithaca an Examining Board
of Electricians. One member of this Board shall be the Electrical Inspector; one shall be
the Director of Planning and Development or his/her designee; and the remaining three,
who shall be residents of [the City of Ithaca] Tompkins County, shall be appointed by
the Mayor subject to the approval of the Common Council, namely, two master
electricians licensed by the City of Ithaca and one member at large. The first
appointments shall be for one, two and three years respectively, and afterwards for
terms of three years.
B. Licensing power. Said Board shall be empowered to examine, license and regulate
master and special electricians and others engaging or contracting in electrical work for
hire in the City of Ithaca.
C. Functions pursuant to Electrical Code. Said Board shall perform its functions
pursuant to the Electrical Code of the City of Ithaca as adopted by the Common
Council.
Section 2. Severability Clause.
Severability is intended throughout and within the provisions of this Local Law. If any
section, subsection, sentence, clause, phrase, or portion of this Local Law is held to be
invalid or unconstitutional by a court of competent jurisdiction, then that decision shall
not affect the validity of the remaining portions of this Local Law.
Section 3. Effective Date.
This Local Law shall take effect upon the filing of the Local Law in the office of the
Secretary of State.
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This Memorandum contains an analysis of the extent to which the City Code empowers the City of Ithaca, or fails to
empower the City, to exercise powers preserved to local governments, to the maximum extent intended by Congress under
the Telecommunications Act of 1996, Section 47 U.S.C. §332(C)(7)(A). This Memorandum is not intended to provide legal
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Introduction
This Memorandum is intended to provide a federal-law-based analysis of the
applicability of the federal Telecommunications Act of 1996 (hereinafter “the TCA”), and its
subdivisions, to the Zoning Ordinance of the City of Ithaca, and its provisions pertaining to the
regulation of the siting, construction, and modification of personal wireless service facilities.
More specifically, the purpose of this Memorandum and the analysis contained herein are
to:
A. Provide a review of the local zoning powers over the placement of personal wireless
facilities, which the United States Congress explicitly preserved to local governments
under the “General Authority” provision of the Telecommunications Act of 1996;1
B. Dispel any misinformation regarding the current extent to which the City of Ithaca may
exercise such powers which Congress explicitly preserved to local governments under the
TCA, notwithstanding any recent “interpretative” Order or Orders of the FCC;
C. Provide specific recommendations pertaining to the City Code, which may be
incorporated into the Code to enable the City of Ithaca to exercise its regulatory authority
to control the placement of wireless facilities, to the maximum extent intended by
Congress, without violating the constraints set forth within 47 U.S.C.A. §332
(c)(7)(B)(i)(I), (B)(i)(II), (B)(ii), (B)(iii) and (B)(iv) of the TCA;
D. Provide recommendations regarding provisions that the City should incorporate into its
Code to: (i) guide its local regulatory boards to ensure that when rendering zoning
decisions upon applications seeking approvals for personal wireless facilities, the City’s
local boards do not violate the constraints of the TCA, and (ii) minimize the risk that an
applicant whose application has been denied will possess a valid claim under the TCA
which might serve as a basis for a viable federal lawsuit; and
E. Provide recommendations regarding provisions which the City should incorporate into its
Code to: (1) enable its local regulatory boards to recognize what constitutes “substantial
evidence” within the meaning of the TCA, and (2) ensure that such boards will not be
misled by false, misleading, or deceptive documentation submitted by an applicant
seeking approval for a wireless facility.

1

See 47 U.S.C.A. §332 (c)(7)(A)
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Local Government Regulation of Wireless Facilities II
Southern Tier Central Regional Planning and Development Board
Corning Community College, Corning NY, April 5, 2018
Local Government Regulation of Wireless Facilities II
Training Seminar – Wayne County, Department of Planning, June 5, 2017
Local Government Regulation of Wireless Facilities
New York State Conference of Mayors, July 24, 2013
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Andrew J. Campanelli
General Court Admissions

United States Supreme Court
United States Court of Appeals for the First Circuit
United States Court of Appeals for the Second Circuit
United States Court of Appeals for the Sixth Circuit
United States Court of Appeals for the Seventh Circuit
United States Court of Appeals for the Eighth Circuit
United States Court of Appeals for the Ninth Circuit
United States Court of Appeals for the Federal Circuit
United States District Court, Eastern District of Arkansas
United States District Court, Western District of Arkansas
United States District Court, Northern District of Illinois
United States District Court, Central District of Illinois
United States District Court, Southern District of Illinois
United States District Court, District of Nebraska
United States District Court, Northern District of New York
United States District Court, Southern District of New York
United States District Court, Eastern District of New York
United States District Court, Western District of New York
United States District Court, District of North Dakota
United States District Court, Eastern District of Wisconsin
State of New York
State of Connecticut (Retired)
Note: Current Pro Hac Vice Admissions (current admissions in other federal and state courts)
are not listed.
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I.

Relevant History of the TCA and its Application

Any federal-law based analysis of a local zoning ordinance pertaining to personal
wireless facilities must begin with: (a) a review of the TCA, specifically the powers which
Congress explicitly preserved to local governments under the Act, and (b) the five (5) finite
constraints that Congress placed upon those powers.
A.

The Preservation of Powers to Local
Governments and Their Exercise of Same

When Congress was considering the enactment of the Telecommunications Act, it
considered vesting the FCC with the power to control the placement of wireless facilities, and
draft legislation was considered concerning same.2
Instead of doing so, Congress decided to explicitly preserve to local governments the
general authority to regulate the placement, construction, and modification of wireless facilities
within their jurisdiction,3 subject to five (5) finite constraints that were placed upon such
powers.4
In the more than two decades that have transpired since the adoption of the
Telecommunications Act in 1996, well-informed local governments have employed the powers
preserved to them by Congress by adopting and enforcing “smart planning” provisions.
Through these provisions, local governments have controlled the placement of cell towers
and other wireless facilities to protect their communities against the often substantial adverse
impacts of wireless facilities’ irresponsible placement.
Smart planning provisions are local zoning ordinances designed to achieve three (3)
specific objectives simultaneously.
They are designed to: (1) enable wireless carriers5 to saturate the local jurisdiction with
personal wireless coverage, (2) minimize the number of wireless facilities necessary to provide
such coverage, and (3) minimize, to the greatest extent possible, adverse impacts upon residential
developments, individual homes, and communities in general.

2
3
4
5

See H.R. Rep. No. 104-204(I), §107 at 94 (1995)
See 47 U.S.C.A. §332 (c)(7)(A) which is entitled “General Authority”
See 47 U.S.C.A. §332 (c)(7)(B) which is entitled “Limitations”
Wireless carriers are companies which provide personal wireless services, within the meaning of
47 U.S.C. §332(c)(7)(C)(i).
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Working against the smart planning efforts of local governments are both wireless
carriers and site developers, the latter of which are private for-profit companies that do not
actually provide any personal wireless services but are engaged in the business of constructing
wireless facilities, and thereafter leasing space or capacity upon such facilities to wireless
carriers.
Site developers are driven by a desire to construct wireless facilities in the least expensive
locations possible, irrespective of the potential adverse impacts their irresponsibly placed
wireless facilities typically inflict on nearby properties, residential homes, and communities.
In furtherance of such desires, site developers often seek to mislead local governments to
believe that they are possessed of little or no authority to regulate the placement of wireless
facilities. Their representatives often seek to convince local zoning officials and their attorneys to
interpret the finite statutory limitations upon the powers of local governments under the TCA in
such a manner that the finite exceptions to a local government’s power would, for all practical
purposes, stamp out the “General Authority” which Congress preserved to them.
Of equal, if not greater import, the agents of applicants seeking to build wireless facilities
are known to: (1) submit patently false or materially misleading information and documentation
to local zoning boards in support of applications seeking approvals for desired wireless
facilities,6 (2) install wireless facilities without obtaining, or even seeking to obtain, any local
zoning approvals before installing them, (3) complete stealth installations under cover of
darkness, or at times when the owners of nearby properties would not be home or asleep,7 and
(4) lie to local property owners as to their intent and/or the placement and/or size of the facilities
they intend to construct.8
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The most common false documents proffered to local planning boards and zoning boards include things such as
false or materially misleading propagation maps, patently false FCC compliance reports, false certifications of
“need,” and misleading and/or defective visual impact analyses, among others.
7
In Huntington, New York, a wireless carrier filed a belated application to “legalize” a partially completed
monopole that had been installed upon a poured concrete foundation in the Town, without the carrier having filed
any applications seeking any zoning approvals from the Town, allegedly in violation of setback requirements and
the necessity for a Special Permit. During a public hearing upon the belated application to legalize the installation,
the Author questioned a neighbor who testified that the concrete foundation for the tower “was poured at midnight
on December 24th” - the neighbor’s assumption being that the choice of time was deliberately calculated to ensure
that none of the neighbors would be around to object to the installation.
8
In the Matter of DeMarco, the Author’s clients, a New York family, arrived home to find workers installing
something in the ground on their front lawn. When approached by the family, the workers allegedly explained to
them that: (a) there was a public right-of-way across their front lawn, and (b) that the ground-wire they were
installing was for a new streetlight that was going to be installed at the street in front of their home. Less than 48
hours later, the family came home to find a forty (40) foot cell tower on their front lawn. See
http://abclocal.go.com/wabc/story?section=news/local/long_island&id=7937987
http://newyork.cbslocal.com/2011/02/03/cell-tower-on-front-lawn-surprises-long-island-couple/
http://northshoresun.timesreview.com/2011/02/5977/town-asking-wireless-company-to-take-down-tower-built-on-m
ount-sinai-familys-property/.
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As for the FCC, the FCC exercises no meaningful regulatory oversight over the location
or operation of personal wireless facilities or the levels of radiation to which such facilities
expose members of the general public.
Contrary to popular assumptions otherwise, with regard to the vast majority of cell
towers, small cells, and DAS systems, the FCC has no idea where they are9 or to what level of
radiation any individual wireless facility is exposing members of the general public.10
This is because: (a) the FCC does not require wireless facilities that are less than 200 feet
in height to be registered with it, and (b) unless they receive a complaint that a facility is emitting
radiation levels that exceed the permitted limits, the FCC never tests the emissions emanating
from wireless facilities.
This lack of meaningful regulatory oversight is exacerbated by the fact that the FCC has
never updated its review of RF radiation levels it deems safe, which has precipitated a pending
lawsuit seeking to force the FCC to review its antiquated RF radiation safety standards.
As such, local governments are their citizens’ first, and only, line of defense against
exposure to illegally excessive levels of RF radiation from non-FCC-compliant facilities.

9

The FCC’s website addresses its lack of registration requirement, as follows:

“The ASR (Antenna Structure Registration) program requires owners of antenna structures to register with the FCC
any antenna structure that requires notice of proposed construction to the Federal Aviation Administration
(FAA) due to a physical obstruction. In general, this includes structures that are taller than 200 feet above ground
level or that may interfere with the flight path of a nearby airport.”
Excerpt from FCC’s website at FCC.gov, May 27, 2020 [emphasis added]
Since the vast majority of cell towers, small cells and DAS nodes are less than 200 feet in height, they are not
required to be registered with the FCC.
10

The FCC’s website addresses its lack of radiation testing, as follows:

“DOES THE FCC ROUTINELY MONITOR RADIOFREQUENCY RADIATION FROM ANTENNAS?
The FCC does not have the resources or the personnel to routinely monitor the exposure levels due at all of the
thousands of transmitters that are subject to FCC jurisdiction. However, while there are large variations in
exposure levels in the environment of fixed transmitting antennas, it is exceedingly rare for exposure levels to
approach FCC public exposure limits in accessible locations. In addition, the FCC does not routinely perform RF
exposure investigations unless there is a reasonable expectation that the FCC exposure limits may be exceeded.”
Excerpt from FCC’s website at FCC.gov, May 27, 2020 [underline added]
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Far too often, uninformed and uneducated local governments do not exercise the
regulatory powers that were intentionally preserved to them by the United States Congress,
simply because:
•

They are unaware that they possess such powers, much less know how to exercise
them.

•

They fail to enact local zoning provisions that vest their respective boards with
the power to render the proper factual determinations, which local governments
have the power to make within the context of deciding zoning applications
seeking approvals for the placement of wireless facilities.

•

They do not know how to evaluate “evidence” submitted by applicants seeking
approvals for the installation of wireless facilities.

To exercise the regulatory powers which Congress intentionally preserved for local
governments under the TCA to the greatest extent possible, local governments must adopt local
zoning regulations which: (a) create permit requirements for all wireless facilities, (b) vest their
local boards with the power to make factual determinations pertaining to permit applications for
wireless facilities, and (c) codify guidelines to guide their local boards as to what factual
determinations they are required to make, what evidence they should require or consider in
making such determinations, and how to render decisions in a manner that does not violate any
of the five (5) finite constraints that the TCA imposes upon them.
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B.

The Finite Constraints upon Local Government
Powers under the TCA

Subparagraph A of the TCA, which encompasses the general rule that local governments
possess the “General Authority” to regulate the placement of wireless facilities within their
jurisdiction, is followed by subparagraph B, which places five (5) finite constraints upon such
authority.
More specifically, 47 U.S.C.A. §332(c)(7) subparagraph (B) of the TCA is entitled
“Limitations.” It prescribes the following five limitations upon the general zoning authority and
powers preserved to State and local governments under the TCA:
1. Local governments cannot unreasonably discriminate among providers of
functionally equivalent services. §332(c)(7)(B)(i)(I)11
2. Local governments cannot prohibit or have the effect of prohibiting the provision
of personal wireless services. §332(c)(7)(B)(i)(II)12
3. Local governments must act upon any application to place, construct or modify a
wireless facility within “a reasonable period of time.” §332(B)(7)(B)(ii)13

11

As interpreted by the courts, this provision allows some discrimination among providers of equivalent services.
Any discrimination need only be reasonable. Most courts have recognized that discrimination based on traditional
bases of zoning regulation, such as preserving the character of the neighborhood and avoiding aesthetic blight are
reasonable and thus permissible, and a mere increase in the number of wireless antennas in a given area over time
can justify differential treatment of providers. See, e.g., MetroPCS Inc. v. The City and County of San Francisco,
400 F3d 715, 727 (2005); AT&T Wireless PCS v. City Counsel of The City of Virginia Beach, 155 F3d. 423 (4th
Cir. 1998).
12
Each of the United States Circuit Courts of Appeals have elaborated their own tests to establish whether or not a
local government violated the effect of prohibiting language contained in §332 (c)(7)(B).
United States District Courts situated in New York follow the United States Court of Appeals for the Second Circuit
ruling in Sprint Spectrum L.P. v. Willoth, 176 F.3d 630 (2d Cir. 1999). Under Willoth, to establish that a denial of
their cell tower application violated the “effective prohibition of the TCA, a wireless carrier or site developer must
prove that it had established before the local zoning authority that its proposed installation was “the least intrusive
means” of closing “a significant gap” in the applicant’s personal wireless services, and the zoning authority still
denied its application. Thus, applicants could only force a local government to permit them to install a non-zoningcode-compliant wireless facility if they could prove both that they suffered from “a significant gap” in their personal
wireless services and that their proposed installation was “the least intrusive means” of remedying that gap. Note
that this standard is slightly different than the First, Fourth, and Seventh Circuits. For the Ninth Circuit, See Sprint
Telephony PCS LP v. City of San Diego, 543 F3d 571 (2008).
The FCC and the wireless industry are now working together to invoke the recent 2018 Orders of the FCC to argue
that this standard no longer applies, and that a violation under this section occurs if a provider simply deems its new
proposed installation is needed to either enhance existing wireless services, or to provide new ones.
13
On November 18, 1999, the FCC adopted an interpretative ruling (FCC 09-99) which imposed the following time
frames within which local governments must act upon siting requests for wireless towers or antenna sites: (1) ninety
(90) days for the review of collocation applications, and (2) one hundred-fifty (150) days for the review of siting
applications for new facilities.
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4. Any decision to deny an application to place, construct or modify a wireless
facility shall be in writing and be supported by substantial evidence contained in a
written record. §332(c)(7)(B)(iii)14
5. Local governments cannot regulate the placement, construction, or modification
of a wireless facility on the basis of environmental effects of radiofrequency
emissions15 to the extent that such facilities comply with the FCC’s regulations
concerning such emissions. §332(c)(7)(B)(iv)16
14

This provision mandates that when a local government renders a decision upon an application seeking approval
for the installation of a wireless facility, the local government must: (a) reduce its decision to a separate writing (i.e.,
a “written record”), and (b) base its decision upon “substantial evidence.”
The written record requirement specifies that: (a) local governments issue their decisions in a writing, separate and
apart from any transcript or record of the proceeding, and (b) the written decision must contain a sufficient
explanation of the reasons for the denial to allow a reviewing Court to evaluate the evidence in the record supporting
those reasons. See, e.g., MetroPCS v. City and County of San Francisco, 400 F.3d 715(2005).
The decision must also be based upon “substantial evidence” that was placed into the record. Substantial evidence
means “less than a preponderance but more than a scintilla of evidence” Orange County-Poughkeepsie Ltd P’ship
v. Town of Fishkill, 84 F.Supp.3d. 274 (2015), or such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Cellular Tel. Co v. Town of Oyster Bay, 166 F3d 490 (2nd Cir. 1999). Review
under this standard is essentially deferential, such that Courts may neither engage in their own fact finding nor
supplant a local zoning board’s reasonable determinations. See, e.g., American Towers, Inc. v. Wilson County,
Slip Copy 59 Communications Reg. P & F 878 (U.S.D.C. M.D. Tennessee January 2, 2014)[3:10-CV-1196].
15
The FCC has defined Radiofrequency (RF) Radiation, for its purposes, as electromagnetic energy, that can be
further defined as waves of electric and magnetic energy moving together through space, where such
electromagnetic waves have frequencies that range from 3 kilohertz (kHz) to 300 gigahertz (Ghz) FCC OET
Bulletin 65, Supplement B, (Edition 97-10) at page 8.
16
The FCC has set maximum limits for human exposure to RF radiation based upon recommended exposure criteria
issued by the NCRP and ANSI/IEEE, each of which identified the same threshold level “at which harmful biological
effects may occur.” See FCC OET Bulletin 56, August 1999. Based upon same, the FCC adopted Maximum
Permissible Exposure (MPE) limits, which are expressed in terms of electric field strength, magnetic field strength
and power density. Id. While federal law requires all wireless facilities to comply with such RF exposure limits (47
C.F.R. §1.1310), there is no agency that actually enforces such requirement. The FCC does not test wireless
facilities for compliance with either set of exposure limits. The wireless industry maintains that 47 USCA
§332(c)(7)(B)(iv), prohibits local governments from considering the potential adverse health impacts of the RF
radiation which the proposed installation will emit, if the respective applicant establishes that such emissions will
not exceed the “general population/uncontrolled limits” or the “occupational/controlled exposure limits” which
have been codified within the Code of Federal Regulations.
47 CFR § 1.1310(e)(2) dictates that the general population limits apply as follows:
“General population/uncontrolled exposure. For FCC purposes, applies to human exposure to RF fields
when the general public is exposed or in which persons who are exposed as a consequence of their
employment may not be made fully aware of the potential for exposure or cannot exercise control over their
exposure. Therefore, members of the general public always fall under this category when exposure is not
employment-related.”
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The exercise of local government powers to control the placement of wireless facilities,
without violating the constraints of 47 U.S.C.A. §332 (c)(7) subparagraph (B), is relatively
simple once a local government enacts zoning provisions to guide their local boards to avoid
violating any of the limitations imposed under same.
This Memorandum will address (among other things) recommended changes to the City
Code to vest the City’s zoning authorities with the maximum power to control the placement of
wireless facilities within the City of Ithaca, while not violating the constraints imposed under 47
U.S.C.A. §332 (c)(7) subparagraph (B).

47 CFR § 1.1310(e)(1) dictates that the less stringent, occupational limits apply as follows:
“Occupational/controlled exposure. For FCC purposes, applies to human exposure to RF fields when
persons are exposed as a consequence of their employment and in which those persons who are exposed
have been made fully aware of the potential for exposure and can exercise control over their exposure.
Occupational/controlled exposure limits also apply where exposure is of a transient nature as a result of
incidental passage through a location where exposure levels may be above general population/uncontrolled
limits, as long as the exposed person has been made fully aware of the potential for exposure and can
exercise control over his or her exposure by leaving the area by some other appropriate means.”
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C.

The Potential Adverse Impacts of
Irresponsibly Placed Wireless Facilities

Aside from preventing an unnecessary redundancy and proliferation of wireless facilities
within the respective jurisdiction, local governments have enacted and enforced smart planning
provisions to prevent, to the greatest extent practicable, any unnecessary adverse impacts from
the irresponsible placement of wireless facilities.
The most common adverse impacts that irresponsibly placed facilities can, and do, inflict
upon adjacent and nearby homes, properties, and communities, which can range in significance
from minimal to severe, include the following:
1. Adverse Aesthetic Impacts
The irresponsible placement of wireless facilities, of all types, often inflicts significant
adverse aesthetic impacts, the most severe of which are typically found when wireless facilities
are sited in unnecessarily close proximity to residential homes. Federal courts have ruled that
adverse aesthetic impacts are a valid legal ground upon which local zoning authorities can deny
zoning applications seeking approvals to install wireless facilities.17
Within the context of the “5G rollout,” the frequency and severity of adverse aesthetic
impacts being inflicted upon residential homes across the nation have increased exponentially.
Since the transmissions from 5G facilities travel much shorter distances than previously
installed wireless facilities, site developers have been installing them closer to residential homes,
thus exacerbating their adverse aesthetic impact much more than before.
On an almost daily basis, the Author receives calls from homeowners advising that a
wireless facility installation has been installed in extremely close proximity to their respective
homes, either over their objection or without them having received any notice that such facility
was to be so closely installed to their home, at any time before such installation occurred.
In the worst cases, wireless facilities have been installed as close as eight (8) feet from a
young couple’s kitchen table or ten (10) feet from a young child’s bedroom window.

17

See, e.g., Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2d Cir. 2005), T-Mobile
Northeast LLC v. The Town of Islip, 893 F.Supp.2d 338 (2012).
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2. Reductions in Property Values
Across the entire United States, both real estate appraisers18 and real estate brokers
have rendered professional opinions that support what common sense dictates.
When cell towers or other wireless facilities are installed unnecessarily close to
residential homes, such homes suffer material losses in value, typically ranging from 5% to
20%.19 In the worst cases, they make homes situated within a newly installed tower’s fall zone
completely unsalable.
3. Lack of Sufficient Fall Zones
Due to the well-documented dangers irresponsibly placed cell towers present, local
governments across the entire United States have enacted and enforced zoning provisions to
ensure that the installation of such towers includes a fall zone or safe zone of sufficient size to
preserve the health and safety of their residents.
The four principal dangers that irresponsibly placed cell towers present are structural
failures, fires, icefall, and debris fall.
Due to the speed at which such cell towers are being constructed in the United States, and
a desire on the part of site developers to build them as cheaply as possible, quality control over
the manufacture, construction, and maintenance of monopole cell towers is nearly non-existent.
Not surprisingly, cell tower structural failures and cell tower fires occur far more often
than the public knows. Such failures and fires often result in a cell tower collapsing to the ground
and presenting a risk of property damage, injury, or death.

See, e.g., a February 22, 2012 article discussing a NJ appraiser’s analysis wherein he concluded that the
installation of a Cell Tower in close proximity to a home had reduced the value of the home by more than 10%, go
to http://bridgewater.patch.com/articles/appraiser-t-mobile-cell-tower-will-affect-property-values.
19
In a series of three professional studies conducted between 1984 and 2004, one set of experts determined
that the installation of a Cell Tower in close proximity to a residential home reduced the value of the home by
anywhere from 1% to 20%. These studies were as follows:
The Bond and Hue - Proximate Impact Study - The Bond and Hue study conducted in 2004 involved the
analysis of 9,514 residential home sales in 10 suburbs. The study reflected that close proximity to a Cell
Tower reduced the price by 15% on average.
The Bond and Wang - Transaction Based Market Study - The Bond and Wang study involved the analysis of
4,283 residential home sales in 4 suburbs between 1984 and 2002. The study reflected that close proximity to a
Cell Tower reduced the price between 20.7% and 21%.
The Bond and Beamish - Opinion Survey Study - The Bond and Beamish study involved surveying whether
people who lived within 100' of a Cell Tower would have to reduce the sales price of their home. 38% said they
would reduce the price by more than 20%, 38% said they would reduce the price by only 1%-9%, and 24% said
they would reduce their sale price by 10%-19%.
18
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The most common cause of a monopole cell tower’s failure is baseplate failure, which
typically causes the entire tower to collapse.20 Monopole collapses, in whole or part, are also
caused by the failure of such components as flanges, joints, and bolts, among others.
Another danger exists in cell tower fires, which occur far more frequently than known by
the public. Such fires often cause the respective tower to “warp” from the heat of the fire, or in
other cases, cause the respective tower to collapse in a flaming heap,21 thereby creating the risk
of igniting anything near the fallen flaming tower.
The third danger, that being ice fall, is prevalent in areas prone to freezing weather,
where masses of ice can form on cell antennas and support structures atop cell towers. As
temperatures rise and ice begins to melt, chunks of ice are known to dislodge and come hurtling
to the ground.
According to a physicist’s report, when a chunk of ice falls from a typical 150-foot cell
tower, by the time it reaches the ground, the chunk of ice is traveling at a speed of approximately
67 miles per hour. This falling chunk of ice presents a genuine danger of inflicting severe
physical injury or death to anyone standing within the tower’s icefall zone or damaging any
personal property or structures situated within such zone.
Finally, there is the danger of debris fall. Examples of debris fall are when a piece of the
wireless structure falls off the structure, or a worker drops a tool or piece of equipment during
the performance of routine maintenance upon the structure.
Given these dangers that cell towers and wireless facilities present, informed local
governments typically enact and enforce setback or fall zone requirements for cell towers. The
most common distances required for safe zones around cell towers are 110% of their height.
4.

Exposure to Dangerous Levels of Radiation
From Non-FCC Compliant Facilities

Being well aware of the fact that, by its own admission, the FCC does not “have the
resources” to test the radiation emissions from wireless facilities, wireless companies are free to
cause their facilities to emit any levels of radiation they choose.

To see dramatic images of a 165-foot tower having collapsed at a firehouse, crushing the Fire Chief’s vehicle, go
to www.firehouse.com/news/10530195/oswego-new-york-cellular-tower-crushes-chiefs-vehicle, or go to Google
and search for “Oswego cell tower collapse.”
21
To see videos of modern towers bursting into flames and/or burning to the ground, go to
http://www.youtube.com/watch?v=0cT5cXuyiYY&NR=1 or http://www.youtube.com/watch?v=y__NKVWrazg, or
simply go to Google, and search for “cell tower burns.”
20

13

The potential danger posed to citizens due to the utter void of actual FCC oversight over
radiation emission levels is exacerbated by the fact that applicants seeking zoning approvals
often file false FCC compliance reports. These reports falsely claim that a proposed facility will
be FCC compliant, when in reality, the facility may expose members of the general public to
radiation levels that exceed the FCC’s limits by several hundred percent or more.
By taking all of these well-documented dangers into consideration, local governments
across the entire United States have enacted zoning provisions designed to protect their citizens,
homeowners, and communities against same.
The City of Ithaca should follow suit.

D.

The Non-Risks of Litigation

All too often, representatives of wireless carriers and/or site developers seek to intimidate
local zoning officials with either open or veiled threats of litigation.
These threats of litigation under the TCA are, for the most part, entirely hollow.
This is because, even if they file a federal action against the City and win, the
Telecommunications Act of 1996 does not enable them to recover compensatory damages or
attorneys’ fees, even when they get creative and try to characterize their cases as claims under
42 U.S.C. §1983.22
This means that if they sue the City and win, the City does not pay them a penny in
damages or attorneys’ fees under the TCA. Typically the only expense incurred by the local
government is its own attorneys’ fees.
Since federal law mandates that TCA cases proceed on an “expedited” basis, such cases
typically last only months rather than years. As a result of the brevity and relative simplicity of
such cases, the attorneys’ fees incurred by a local government are typically quite small,
compared to virtually any other type of federal litigation—as long as the local government’s
counsel does not try to “maximize” its billing in the case.

22

See City of Rancho Palos Verdes v. Abrams, 125 S.Ct 1453 (2005), Network Towers LLC v. Town of
Hagerstown, 2002 WL 1364156 (2002), Kay v. City of Rancho Palos Verdes, 504 F.3d 803 (9th Cir 2007), Nextel
Partners Inc. v. Kingston Township, 286 F.3d 687 (3rd Cir 2002)
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II.

Hoodwinked Wireless Laws

Aside from the FCC’s lack of meaningful oversight and failure to enforce the General
Population Exposure Limits through actual testing, the most significant current threat to local
governments and their citizenry is the enactment of hoodwinked wireless provisions within State
laws.23 These hoodwinked provisions result from either:
•

Representatives of the wireless industry hoodwinking state legislators by essentially
“tricking them” into authoring and/or securing the passage of State laws that strip local
governments of local zoning authority over the placement of cell towers and wireless
facilities to an exponentially greater degree than the state legislators actually intended,
or;

•

State legislators hoodwinking their electorate by authoring or securing the enactment of
state laws in which they purport to impose only limited constraints upon local zoning
powers over “small cell” facilities. In reality, such legislation strips local governments of
virtually all control over cell towers, small cells, and DAS systems, which invariably
results in a plague of irresponsibly placed wireless facilities throughout the State.

Since the TCA was adopted in 1996, local governments across the entire United States
have been creating and enforcing local zoning laws that protect their citizens and communities
against the adverse impacts of the irresponsible placement of cell towers and other wireless
facilities upon them.
As both logic and common sense dictate, local governments are best suited to regulate
wireless facilities’ placement within their respective jurisdictions and protect their citizenry
through the same. They establish zoning districts and the permitted uses within same to ensure
that differing uses and structures are compatible with their surroundings. They are also acutely
aware of their jurisdictions’ geography, topography, scenic resources, and the location and
character of their communities, historic districts, and scenic districts.
Being uniquely possessed of such knowledge, they routinely protect their citizenry and
communities by enacting and enforcing “Smart Planning Provisions” within their local zoning
regulations.

23

Hoodwinked wireless laws are those containing provisions which have been drafted or enacted in a deceptive
manner. They typically contain misleading language pertaining to the extent to which they apply to wireless
facilities and/or the extent to which they limit local zoning authority over the regulation of cell towers and other
wireless facilities. They are often created as the result of state or local legislators having been “tricked” into drafting,
supporting or enacting such provisions.
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“Smart Planning Provisions” enable local governments to achieve three (3) objectives
simultaneously.
1. They permit wireless carriers to saturate their respective jurisdiction with wireless
coverage.
2. They avoid unnecessary redundancy in wireless infrastructure.
3. To the greatest extent possible, they minimize any unnecessary adverse impacts on
communities due to the irresponsible placement of wireless facilities.
But apparently, acting under the influence of the wireless industry, many State
legislatures have enacted abhorrent laws that strip local governments of the power to use their
local zoning laws, with which they have otherwise protected their communities and citizens for
more than two decades.
As a direct result of such horrendous and wholly ill-advised State laws, on an almost
daily basis, citizens awaken to find that some wireless structure has been installed in such close
proximity to their respective homes and even outside their bedroom windows. These structures
inflict substantial adverse aesthetic impacts upon their homes, substantially reduce the value of
their homes, and in worst cases, present a serious physical danger by having placed their home
within the fall zone of the particular installation.
Once such facilities are built, they are thereafter virtually unregulated. The FCC has no
idea where they are and never tests them to ascertain whether such facilities expose the
respective homeowners to illegally excessive radiation levels.
While the wireless industry has made and continues to make efforts to induce the New
York State Legislature to enact hoodwink legislation that would strip substantial zoning powers
from local governments within the State, their efforts have thus far been defeated.
Inasmuch as such efforts are continuing, it would behoove the City of Ithaca to remain
vigilant in seeking out information about any such possible legislation being considered by the
State Legislature and voice its opposition to the enactment of same.
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III.

Relevant Federal Caselaw Within the Second Circuit

This analysis of the City’s Code includes consideration of several relevant decisions of
federal courts situated within the State of New York and the United States Court of Appeals for
the Second Circuit.
For any local government in New York to possess any understanding of their ability to
control the placements of wireless facilities within their jurisdiction, it is critical that they first
know four things.
First, they must understand that the TCA does not, itself, provide any legal basis to deny
an application for an approval of a wireless facility but that the basis upon which such an
application can be denied rests entirely upon state and local laws.24
This means that if a local government wishes to control wireless facilities’ placement, it
must enact zoning code provisions that (a) require a permit25 or approval to construct such
facilities and (b) provide a basis upon which applications for such permits can be denied.
Second, it is not the TCA, but local zoning laws that exclusively govern what evidence a
local zoning board can ask an applicant to provide and consider when deciding such applications.
Third, it is not the TCA, but the local zoning laws that exclusively govern the weight that
a local zoning board may give to each item of evidence presented to it when deciding such
applications.
Fourth, when applicants file federal lawsuits (under the TCA) to challenge a local
government’s denial of their zoning application pertaining to a wireless facility, federal courts
situated within the State of New York are bound to apply a deferential standard to fact-finding
determinations that have been made by a local zoning board when it has rendered the decision
being challenged.26
As federal courts in the Second Circuit have made crystal clear, “If [a federal court] finds
that even one reason given for a denial is supported by substantial evidence, the decision of the
local zoning body cannot be disturbed.27”

24

See Sprint Spectrum v. Willoth, 176 F.3d 630 (2nd Cir 1999)
Chapter 325, §325-9(B)(1)(k)
26
See, e.g., Up State Tower Co. LLC v. Town of Southport, 412 F.Supp.3d 270 (2019) (a United States District
Court’s review of a local zoning determination is deferential, and federal courts may neither engage in their own
fact-finding nor supplant a Town Board’s reasonable determinations).
27
See T-Mobile N.E. LLC v. Town of Islip, 893 F.Supp.2d 338, 355 (2012)
25
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Unfortunately, far too many local governments in New York are entirely unaware of
these facets of their regulatory powers, and for that reason alone, they are powerless to exercise
them.
Thus, among the most common problems with many local zoning codes, including
Ithaca’s Code, is that they fail to provide guidance as to what evidence the Board should require
an applicant to produce, what weight should be given to each item of evidence, and of greatest
import, what fact-finding determinations the Board is required to make—if their decisions are to
withstand a challenge under the TCA.
By way of example, if an applicant were to assert that the City of Ithaca “must” grant
their application to construct a new cell tower within the City because they suffer from a gap in
personal wireless services and that their proposed installation is the “least intrusive means” of
remedying that gap, the City’s Code is wholly inadequate as to what factual evidence the City’s
Department of Planning and Development28 may request from the applicant to enable them to
determine whether or not the applicant has proven either of those claims.
Unlike local governments, wireless carriers and site developers are aware of the law
described hereinabove. Accordingly, applicants are now asserting that unless the local zoning
Code explicitly authorizes a local board to require an applicant to produce a specific type of
evidence, the Board cannot require the applicant to produce it.29
As representatives of the wireless industry also know, unless a zoning Board obtains
specific evidence, which a City’s Code currently does not require, the TCA would actually
prohibit the Board from denying a respective applicant’s application because the Board would
lack “substantial evidence” to support any such denial.
As such, it is imperative that the City of Ithaca amend its code provisions if the City’s
Board is going to possess the ability to regulate the placement of wireless facilities within the
City to any meaningful degree.

Under Chapter 325, §325-29.7, “All PWSF's require final approval pursuant to Chapter 276, Site Plan Review,
and issuance of a building permit and certificate of building compliance from the Director of Planning and
Development or designee.”
29
See, e.g., Orange Court-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp3d 274 (2015)(The
failure of the applicant to introduce evidence of poor coverage in the area could not serve as a basis to deny its
application, because the local zoning code did not require Verizon to provide evidence of dropped calls or customer
satisfaction); T-Mobile Central LLC. V. United Government of Wyandotte County, Kansas, 546 F3d.1299, 1310
(10th Cir 2008)(“the Board erred in requiring T-Mobile to demonstrate that its proposal was the least intrusive means
of filling a service gap because nothing in the local law permitted the Board to impose such a requirement); Verizon
Wireless LLC v. Douglas County Bod of Cnty Comm’rs, 544 F.Supp2d 1218 (2008)(a denial is not supported by
substantial evidence if it imposes a burden upon the applicant for which there is no requirement under local law).
28
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IV.

The Zoning Law of the City of Ithaca

Without exception, the best model for a local zoning provision that enables local zoning
authorities to regulate the placement of wireless facilities is a singular “all-inclusive” zoning
provision, which creates a special permit requirement for all wireless facility applications,
irrespective of the location proposed by any respective applicant.30
Singular format provisions are simple to understand, use, and even defend when a denial
of an application results in the affected applicant choosing to challenge that denial by filing a
federal lawsuit under the TCA.
A review of the “Telecommunications Facilities and Services” provision (hereinafter
referred to as “Article VA”)31 reflects that it attempts to follow this best model format.
Although in need of improvement, consistent with intelligent drafting, the provisions
within Article VA encompass, among other things, a legislative intent section,32 definitions,33 a
codified hierarchy of preferred siting locations34 , and both height restrictions35 and setback
requirements.36
Of the issues about which the Code is most lacking, the most serious of them is its
separate provision regarding telecommunication facilities within public rights-of-way37, a lack of
effective fact-finding guidelines, and evidentiary guidelines for the Board to follow when
deciding applications for the installation of telecommunications facilities.
The analysis below addresses the changes that would be required to be made to the City’s
Code if the City were desirous of: (a) vesting the Board with the maximum power available to
the City to control the placement of wireless facilities within the City, and (b) providing
guidelines that would enable the Board to exercise such power in a manner that did not violate
the finite constraints set forth within the applicable provisions of the TCA—meaning that to the
extent that zoning officials were to deny an application seeking approval for the installation of a
wireless facility, the denial would likely not only withstand legal challenge but would make the
actual filing of such a challenge unlikely.

30

Many jurisdictions enact separate code requirements and provisions for installations within public rights of way
verses installations upon private property, separate provisions for small cells and DAS (Distributed Antenna
Systems) verses Cell Towers, and new installations verses replacements and/or modifications of existing facilities.
31
See City Code Chapter 325, Article VA
32
Chapter 325, §325-29.4
33
Chapter 325, §325-29.5
34
Chapter 325, §325-29.8(A) and Chapter 325, §325-29.11(D)
35
Chapter 325, §325-29.8(C)(1)(e)
36
Chapter 325, §325-29.9
37
Chapter 152, Article II
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V.

Recommended Changes to The Code of the City of Ithaca
A. Legislative Intent Section

Whether they are denominated a Zoning Code, Zoning Ordinance, or Zoning Law,
virtually all local zoning laws contain a legislative intent38 or legislative purpose39 provision.
These provisions codify the specific intent behind the respective local government’s
enactment of a zoning law. They describe the types of potential adverse land impacts, which the
respective zoning law, and its provisions, are intended to prevent.
Consistent with same, the very beginning of most local zoning provisions pertaining to
the installation of cell towers and other wireless facilities typically set forth legislative intent
provisions that explicitly delineate the precise types of potential impacts that the respective
municipality seeks to prevent, which serve as the reason why the local government initially
enacted and continues to maintain a permit requirement for site developers and wireless carriers
who seek to install a wireless facility within the local jurisdiction.
Among the reasons why these provisions are essential are: (1) They provide guidance to
the local zoning authorities as to what they must consider when deciding whether to grant or
deny a wireless facility application which is before them; (2) They render the zoning authorities
more capable of defending any decision wherein they decide to deny an application for a
proposed wireless facility, and the applicant wants to challenge that denial by filing a federal
lawsuit under the TCA, and; (3) They reduce the likelihood that such a lawsuit would be filed in
the first place.
In furtherance of such objectives, the legislative intent section in Section §325-29.4.
should be amended to describe the potential adverse impacts that the City seeks to prevent, or at
least minimize, which serves as the reason why the City enacted a special permit requirement for
wireless facilities.
More specifically, the legislative intent provision should include descriptive words that
indicate the purpose and intent of Section §325-29.4. extends to:
•

38
39

Serve as a “Smart Planning” provision intended to achieve the simultaneous
objectives of enabling wireless carriers to provide personal wireless services
within the City while minimizing the number of facilities used to provide such
coverage, avoid unnecessary, redundant wireless infrastructure, and avoiding to
the greatest extent possible, any unnecessary adverse impacts upon residential
homes and residential communities.

Chapter 325, § 325-29.4
Chapter 325, § 325-29.4(C)
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•

Protect the interests of the public, property owners, communities, and the City,
against significant adverse impacts caused by the irresponsible placement of
wireless facilities, including, but not limited to, adverse aesthetic impacts,
reductions in property values of properties situated adjacent to, across from, or in
close proximity to, a site for a proposed wireless facility, the potential dangers
associated within structural failures, fire, icefall and debris fall from wireless
facilities, adverse impacts upon historic resources and/or scenic views, and/or the
use of properties which would be incompatible with nearby properties and thus be
out-of-character with same.

While several of these issues are already addressed or raised within Article VA, the
legislative intent provision at the beginning of Section §325-29.4. will be among the things a
court will review and consider when an applicant argues that the basis of a denial was not
supported by the legislative intent provision of the respective local zoning code.
By adding these issues into the Telecommunications Facilities and Services section, the
Code will essentially expand the variety of considerations that the Board can consider when
deciding whether to grant or deny a special permit for a proposed wireless facility.
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B. Fact-Finding Requirements and Evidentiary Guidance
Within the context of the current “5G rollout,” representatives of site developers and
wireless carriers have become more aggressive than ever, not only demanding approvals of their
applications but even “telling” local zoning officials what evidence they can and cannot consider
when deciding their applications.
Where a local zoning code is silent as to what types of evidence local zoning officials can
require an applicant to produce, site developers and wireless carriers now argue that if a local
zoning code does not explicitly require an applicant to produce a specific type of evidence, the
Board cannot require the applicant to produce it, or deny their application because they refused
to do so. Federal courts, including United States District Courts sitting in New York, have begun
ruling in favor of applicants based upon same.40
In addition, where a local zoning code is silent as to what fact-finding determinations
local zoning authorities must make, a local zoning board will often render a denial based upon a
valid determination while failing to make a specific determination concerning a TCA issue, such
as whether or not the applicant has established that it suffered from a significant gap in its
personal wireless service.
In such cases, although the Board had a perfectly valid legal reason for denying the
application, its failure to “dot the i’s and cross the t’s” rendered its decision fatally defective, and
such decisions are routinely overturned in federal court in proceedings that typically last less
than 120 days.
If the Board is to exercise the power to regulate the placement of wireless facilities within
the City, Article VA must be amended to, among other things, codify: (1) what fact-finding
determinations the Board is required to make, (2) the types of evidence they can require an
applicant to produce to enable the Board to render those determinations, and (3) how to
recognize when an applicant submits evidence that is false or materially misleading.41

40

See, e.g., Orange County-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp3d 274
(2015)(The failure of the applicant to introduce evidence of poor coverage in the area could not serve as a basis to
deny its application, because the local zoning code did not require Verizon to provide evidence of dropped calls or
customer satisfaction); T-Mobile Central LLC. V. United Government of Wyandotte County, Kansas, 546 F3d.1299,
1310 (10th Cir 2008)(“the Board erred in requiring T-Mobile to demonstrate that its proposal was the least intrusive
means of filling a service gap because nothing in the local law permitted the Board to impose such a requirement);
Verizon Wireless LLC v. Douglas County Bod of Cnty Comm’rs, 544 F.Supp2d 1218 (2008)(a denial is not
supported by substantial evidence if it imposes a burden upon the applicant for which there is no requirement under
local law).
41
In more than 90% percent of the zoning cases handled by the Author, a site developer or other applicant submitted
patently false or materially misleading evidence to the local zoning authority in support of their application.
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Chapter 325’s, Article VA - Telecommunications Facilities and Services section, is
deficient in describing the minimum factual determinations that the Board is required to make
under both the Zoning law and the TCA, within the context of deciding personal wireless service
facility applications under Chapter 325.
The Telecommunications Facilities and Services section also fails to effectively specify
what types of probative evidence the Board may require an applicant to produce when the Board
is deciding special permit applications pertaining to new wireless facilities.
Article VA should be amended to describe the minimum specific factual determinations
which the Board should make when entertaining an application for a special permit for a
personal wireless service facility.
These must include both: (1) local zoning determinations and (2) TCA determinations.
1. Local Zoning Determinations
The Code should provide that the Board shall make affirmative factual determinations in
a written decision wherein the Board describes whether or not the respective application met the
requirements of the Telecommunications Facilities and Services section and whether granting the
application would be consistent with the legislative intent section set forth within Section §32529.4.
By way of example, the Code should be amended to explicitly state that the Board shall
determine, in a written decision42:
a. Whether or not the proposed installation will, or will not, inflict a significant adverse
aesthetic impact upon adjacent or nearby properties or surrounding neighborhood or
community43;
b. Whether the proposed siting of the facility, both in terms of site location and the
specific area upon the site where the installation is proposed, would minimize the
adverse visual impact of the facility44;
c. Whether the proposed height proposed for the facility is the minimum height
necessary to remedy any significant gap in personal wireless coverage for any
identified wireless carrier45;

42

Chapter 325, §325-29.12(B)
Chapter 325, §325-29.4(C)(4) and Chapter 325, §325-29.6(A)(4)
44
Chapter 325, §325-29.8 and Chapter 325, §325-29.14(B)(3)(b)
45
Chapter 325, §325-29.8(C)(1)(e) and Chapter 325, §325-29.11(A)(1)
43
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d. Whether or not the proposed installation will, or will not, inflict a significant adverse
impact to the property values of adjacent or nearby properties46;
e. Whether or not the proposed installation will, or will not, inflict a significant adverse
impact upon historic resources or scenic views47;
f. Whether or not the proposed installation will, or will not, provide and maintain a
sufficient fall zone and/or safe zone around the facility to protect the public from the
potential dangers of structural failures, icefall, debris fall and/or fire48;
g. Whether or not the proposed installation will, or will not, create an unnecessary
redundancy in wireless infrastructure within the City;
h. Whether or not the granting of the special permit application at issue would be
consistent with the legislative intent of the Telecommunications Facilities and
Services section;
2. TCA Determinations
Although Sections §325-29.12(B) and §325-29.14. attempt to conform with the TCA,49
the Code should be amended to more specifically provide that when rendering fact-finding
determinations concerning any TCA-based issues, the Board shall state each of its specific
findings in a final written decision, and cite the evidence in the record, whether in the form of
documentary evidence or oral testimony, based upon which the Board made each factual
determination.
This will satisfy the TCA requirements that any decision denying an application for a
wireless facility be (a) in writing,50 and (b) based upon substantial evidence.51
As long as the Board makes a fact-finding determination and has more than a scintilla of
evidence to support its determination,52 federal courts grant substantial deference to such
determinations and are loathe to set them aside.

46

Chapter 325, §325-29.4(C)(6) and Chapter 325, §325-29.6(A)(6)
Chapter 325, §325-29.8(A)(2).
48
Chapter 325, §325-29.9.
49
47 U.S.C.A § 332(c)(7)(B)(ii) and (iii)
50
As is required under 47 U.S.C.A. §332(c)(7)(B)(iii).
51
Id.
52
See, e.g., Orange County-Poughkeepsie Ltd P’ship v. Town of Fishkill, 84 F.Supp.3d. 274 (2015), Cellular Tel.
Co v. Town of Oyster Bay, 166 F3d 490 (2nd Cir. 1999), Cellular Tel. Co v. Town of Oyster Bay, 166 F3d 490 (2nd
Cir. 1999), American Towers, Inc. v. Wilson County, Slip Copy 59 Communications Reg. P & F 878 (U.S.D.C.
M.D. Tennessee January 2, 2014)[3:10-CV-1196].
47
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To ensure that any determination made by the Board complies with the requirements of
the TCA, the Code should state that the Board shall make fact-finding determinations as to
whether or not the respective applicant has met its burden of proof, based upon the evidence
presented to the Board, for any of the following claims made by the applicant:
a. Whether the applicant has proven, based upon the evidence presented to the Board
that an identified wireless carrier suffers from a “significant gap” in its personal
wireless service coverage;
b. Whether the applicant has proven, based upon the evidence presented to the Board
that the proposed installation will remedy that significant gap or gaps in an identified
wireless carrier’s personal wireless coverage;
c. Whether the proposed facility presents “a minimal intrusion on the community”;
d. Whether the applicant has proven, based upon the evidence presented to the Board
that its proposed installation is the least intrusive means of remedying any such gap;
e. Whether the applicant has proven, based upon the evidence presented to the Board
that there are no potential alternative less intrusive locations than the site proposed,
or;
f. Whether the applicant has proven, based upon the evidence presented to the Board,
that the proposed height for a facility is the lowest height possible to remedy the gap.
Even if the Board determines that the respective application should be denied for some
reason, which is entirely unrelated to any wireless coverage gap issues, the Board must still
make these determinations because its failure to do so will likely subject their decision to
successful attack under the TCA.
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3. Evidentiary Standards
The Code should codify minimum evidentiary standards to assist the Board in rendering
its determinations for TCA-related determinations that should include, but not necessarily be
limited to, the following:
a. Significant Gap Claims
If the applicant asserts a claim that a proposed wireless facility is necessary to remedy a
“significant gap” in an identified wireless carrier’s wireless coverage, the Board must make
several factual determinations, including whether or not the applicant has provided sufficient
probative evidence to meet its burden of proving not merely that the applicant suffers from a
“gap” but whether it has proven that it suffers from a “significant gap” in personal wireless
coverage.
While the TCA does not define what constitutes a “significant gap” in services, federal
courts in the Second Circuit have determined both: (1) what constitutes a gap in service and (2)
how a local zoning board can determine whether or not any such a gap is a “significant gap.”

In the Second Circuit, federal courts have defined a coverage gap as follows:
“A coverage gap exists when a remote user of those services is unable to either connect
with the land-based national telephone network, or to maintain a connection capable of
supporting a reasonably uninterrupted communication. When a coverage gap exists
customers cannot receive and send signals, and when customers pass through a
coverage gap their calls are disconnected.”
New York SMSA Limited Partnership v. Town of Oyster Bay Zoning Board of
Appeals, 2010 WL 3937277, at page 5, citing Omnipoint Holdings, 2008 U.S. Dist.
LEXIS 111741, at *3.

As further ruled by federal courts, a local zoning board can find that an existing service
gap is “substantial” where, inter alia, the coverage needed by a carrier is not limited to a small
number of houses in a rural area or merely the interior of buildings in a sparsely populated area.
See, e.g., Nextel Partners, Inc. v. Town of Amherst, 251 F.Supp.2d 1187 (W.D.N.Y.2003). cf
Willoth, 176 F.3d 630, 643--44 (2d Cir.1999) (“[w]here the holes in coverage are very limited in
number or size (such as the interiors of buildings in a sparsely populated rural area, or confined
to a limited number of houses or spots as the area covered by buildings increases) the lack of
coverage likely will be de minimis ....”).”
The existence or absence of a “significant gap” in service is a factual determination by
the respective zoning board, on a case-by-case basis, based upon whatever evidence is presented
to it or the lack of evidence presented to it.
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In addition, a carrier’s claim that it needs the proposed tower for “future capacity” or to
“improve coverage” cannot establish that it suffers from a significant gap in service, without any
actual affirmative claim that its customers cannot connect to its network, or that when their
customers pass through a specific gap, their calls are disconnected.
As such, the City Code should be amended to authorize the Board to require the applicant
to provide probative evidence, in the form of hard data recorded during an actual drive test,53 to
establish (a) the existence of a significant gap in a specific carrier’s wireless coverage, (b) the
location of the gap, and (c) the geographic boundaries of the gap.
If, and only if, the Board were to receive such data, would it then (a) be placed in a
position to ascertain if the proposed installation would be consistent with the smart planning
provisions of the Code, and contemporaneously (b) be placed in a position to defend any
decision the Board renders, from a claim that a denial of the respective application violated the
TCA by “effectively prohibiting” the applicant from providing personal wireless services within
the City.
Under the “effective prohibition” constraint of the TCA, the Board would legally be
required to grant an application for the construction of a new cell tower if the applicant proved
BOTH that: (a) it suffers from a significant gap in its personal wireless services, and (b) its
proposed new cell tower, at the site it has chosen, and the height it desires, is the least intrusive
means of remedying such gap.
But it is the Board, not the applicant, which possesses the authority to determine if the
applicant has met its burden of proving both of those things to the Board.
In making such determinations, the Board can find, by way of example, that an applicant
has not proven that it meets both prongs of the test, based upon a host of factual determinations,
which can include, among other things: (a) any holes in coverage are limited in size, or confined
to a limited number of homes, or are situated in a rural sparsely populated area, (b) that any lack
in coverage would be de minimis, (c) that there are potential, less intrusive, alternative locations
for the placement of a wireless facility which would fill the gap, (d) that a facility of a lesser
height, or multiple shorter facilities at less intrusive sites, would be sufficient to remedy any
alleged gap or gaps.54

53

A drive test is a simple and inexpensive process through which applicants compile hard data that accurately
depicts the existence or absence of a significant gap in a specific carrier’s personal wireless services. To perform
such a test, one simply attaches a recording device to a cell phone, which records wireless signal strength every few
milliseconds. The tester then drives through an area within which a carrier is believed to suffer from a significant
gap in its personal wireless services. In a two hour drive, the device can record a massive number of readings which
collectively reveal: (a) if there is a meaningful gap in wireless service, (b) the location or locations of any such gaps,
and (c) their geographic boundaries.
54
See Orange County-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp.3d 274 (2015).
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Moreover, an applicant’s bald conclusory claims that a potentially less intrusive
alternative site cannot be used because it “would not meet” the applicant’s “coverage objectives”
should be uniformly rejected because such terminology is inherently meaningless.55
b. Capacity Deficiency Claims
In a similar vein, where an applicant asserts a claim that a proposed wireless facility is
necessary to remedy a capacity deficiency, the Board should require the applicant to provide
probative evidence, that being hard data in the form of actual dropped call records56 from the
carrier which purportedly suffers from the capacity deficiency being alleged.
c. FCC Compliance Reports
Applicants seeking to install new wireless facilities invariably assert that their proposed
wireless facility will be FCC compliant, meaning that it will not expose the City’s residents and
the general public to radiation levels that exceed the levels deemed safe by the FCC.57
In furtherance of same, they will invariably submit “FCC Compliance Reports.”
Very often, these FCC compliance reports contain patently false information, which is
submitted in a deliberate effort to mislead a local zoning board to falsely believe that a proposed
facility will be FCC-compliant when in reality, it will expose members of the general public to
radiation levels that exceed the levels deemed safe by the FCC.

Among the most important of “coverage objectives” desired by site developers is to place their facilities at the
least expensive sites possible, irrespective of whatever adverse impacts they might inflict upon adjacent and nearby
properties.
56
Similar to drive test results, dropped call records are inexpensive to provide, and provide accurate hard evidence
of the existence or absence of a capacity deficiency in a carrier’s personal wireless services. Wireless carriers
possess dropped call data and can provide simple printouts reflecting the number, and percentage of dropped calls
they sustained in any geographic area for any period of time. This data shows what percentage of calls in a specific
area failed, meaning that their customers were unable to initiate, maintain and conclude calls without loss of service.
The TCA does not require local governments to grant applications for wireless facilities because an applicant wants
to have perfect coverage, or seamless coverage, meaning a 100% call success rate, or absolutely no gaps in
coverage. The TCA typically only requires approvals of applications for wireless facilities where the respective
applicant establishes that it suffers from “a significant gap” in personal wireless services, and their proposed
application is the least intrusive means of remedying such gap.
57
Section §332(c)(7)(B)(iv) of the TCA provides that local governments cannot regulate wireless facilities based
upon concerns over environmental impacts (which applicants assert means “health concerns”) to the extent that a
facility is FCC compliant.
55
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The two most common deceits employed to mislead local zoning authorities into
believing that a non-FCC compliant facility will be FCC-compliant are: (1) proffers of FCC
compliance under the wrong standard58 and (2) false radiation calculations based upon a false
“minimum distance factor.” 59
The Code should mandate that any FCC compliance report submitted by any applicant
disclose two (2) specific items of information on the cover page of any such report.
First, the cover page of the report must specify which set of FCC standards the applicant
is claiming applies to its proposed facility, those being either the General Population Exposure
Limits or the Occupational Exposure Limits.60
Second, the cover page of the report must specify the minimum distance factor, measured
in feet, which the applicant used to calculate the radiation emission levels to which the proposed
facility would expose members of the general public or others.
Finally, since the Board cannot surmise the potential harm to which a non-FCC compliant
facility may expose the general public, the Board must require that any FCC Compliance report
be verified under oath, and under penalties of perjury, by the person who prepared any such
report. A sworn verification must be attached to the report.

In the Author’s experience, applicants often mislead local zoning authorities by claiming that the radiation levels
to which a proposed facility will expose members of the general public will be “within the FCC’s limits,” while
failing to disclose to that authority that the “limits” they are referring to are the much higher “Occupational
Exposure Limits.” In a case in Garden City, New York, an applicant’s RF engineer testified that the radiation levels
which a proposed facility would emit would be “well below the FCC’s limits.” Upon cross examination by the
Author, the RF engineer conceded that the limits he was referring to were the occupational exposure limits, and that
if the facility was to be installed, it would expose residents who would occupy an apartment underneath the
installation to radiation levels that would exceed the general population exposure limits by 400 to 600 percent.
59
The most common way that applicants deceive local governments into believing that a non-FCC compliant
facility will be FCC compliant, is by preparing a false FCC compliance report based upon a false “minimum distance
factor.”
For an RF engineer to calculate the radiation levels to which a proposed new facility will expose members of the
general public, they must start their calculation with the minimum distance factor, that being the closest distance to
which a member of the general public will be able to get near the transmitting antenna(s).
In a case in the Village of Southampton, New York, where an applicant wanted to install cell antennas in the steeple
of the oldest Presbyterian church in the United States, an applicant submitted an FCC compliance report, wherein it
calculated the projected radiation level for the proposed antennas based upon a minimum distance factor of
approximately fifty (50) feet, which was the distance from all the way up in the steeple, and all the way down to the
sidewalk in front the church. The Author was constrained to point out that, as was known to virtually everyone in
the Village, the church steeple houses an antique clock, which has been manually “hand-wound” every eight (8)
days for more than one hundred years, since it was installed back in the year 1871. Tourists regularly view the clock
during regular historic tours within the church. When doing so, their heads would pass as closely as 3-4 feet from
the transmitting antennas, instead of the fifty (50) feet minimum distance factor, which was used to falsely calculate
the levels of radiation to which they would be exposed.
58
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d. Propagation Maps
Although vaguely addressed in Section §325-29.10(B), the Code should be amended to
provide that to the extent that an applicant seeks to submit one or more propagation maps in
support of its application, the applicant would be required to submit both: (a) the hard data that
was employed to create such map or maps, as opposed to merely providing a description of
computer modeling through which the map was created, and (b) a certification, under penalties
of perjury, that the data is accurate.
Because of overwhelming inaccuracies found within wireless carriers’ coverage maps,
both the FCC and the California Public Utilities Commission have come out in support of
requiring wireless service carriers to conduct drive tests. The FCC had issued a proposal in July
2020 which stated, “In order to help verify the accuracy of mobile providers’ submitted coverage
maps, we propose that carriers submit evidence of network performance based on a sample of
on-the-ground tests (drive tests) that is statistically appropriate for the area tested.” Additionally,
the California Public Utilities Commission expressed in their comments to the FCC that “drive
tests are required to capture fully accurate data for mobile wireless service areas.”
e. Visual Impact Analyses
The City’s Zoning Code contains provisions that reflect that the City recognizes when
adding new wireless service, there remains an inherent import in the avoidance of adverse health
risks and the creation of significant adverse visual impacts to the community.
In accord with such objectives, the Code encompasses limited requirements intended to
enable the Board to assess the potential adverse aesthetic impacts that a proposed cell tower or
other wireless facility may inflict upon nearby properties.
Chapter 325, Section §325-29.10 of the City Code should be amended to require
applicants seeking a special permit to construct a new cell tower to provide a visual impact
assessment of its proposed installation.
Section §325-29.10(C)(2) provides for sightlines which “shall show all intervening trees
and buildings,” as well as existing (pre-condition) and proposed (after condition) photographs
“to show what will be seen from residential buildings if the proposed PWSF is built.”61
However, Section §325-29.10(C)(2) would benefit further if amended to more
specifically require applicants to submit images taken from the perspective of the nearest homes
or properties which happen to be situated in closest proximity to the proposed site and by virtue
of which, are likely to sustain the most dramatic adverse impacts from the proposed installation.

61

Chapter 325, Section §325-29.10(C)(2)
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As logic would dictate, the whole purpose for which an applicant is required to submit a
visual impact analysis to a local zoning board is to provide the Board with an accurate depiction
of the actual adverse aesthetic impact that a proposed cell tower or other wireless installation will
inflict upon nearby properties or the surrounding community.
To falsely portray the proposed installation will have a dramatically less severe adverse
impact than that which it will actually inflict, applicants routinely submit visual impact reports
which contain photographic images, wherein they deliberately omit any images taken from the
perspective of the closest properties that would suffer the most severe adverse impact from the
installation.62
In Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.
2005), the United States Court of Appeals for the 2nd Circuit explicitly ruled that where a
proponent of a wireless facility presents visual impact depictions wherein they omit any
images from the actual perspectives of the homes which are in closest proximity to the
proposed installation, such presentations are inherently defective, and should be disregarded by
the respective government entity that received it.
In a case where an applicant submitted a “visual impact study” to a local zoning
authority in support of an application to build a cell tower on a golf course, which abutted
several residential homes, the United States Court of Appeals for the 2nd Circuit explicitly
pronounced:
“…the Board was free to discount Omnipoint’s study because it was conducted
in a defective manner. . . the observation points were limited to locations
accessible to the public roads, and no observations were made from the
residents’ backyards much less from their second story windows.” Id.
Omnipoint Communications Inc. v. The City of White Plains,
430 F2d 529 (2nd Cir. 2005).
Even though the Omnipoint decision was handed down by the federal court fifteen (15)
years ago, applicants still submit visual impact analyses wherein they deliberately omit any
images taken from the homes and/or other properties in close proximity to their proposed towers
in a deliberate effort to mislead the respective local zoning authority to believe that their
proposed new tower will have a far less significant adverse impact than it actually will.
62

Where applicants seek to install a 100-175 foot cell tower directly adjacent to a residential home, and they submit
a “visual impact analysis” to the local zoning board in support of their application, they virtually never include any
photographic images taken from the perspective of the adjacent home.
In a case in Bedford, New York, local zoning officials affirmatively requested that a specific applicant provide the
Board with photos taken from homes whose views would suffer the most dramatic aesthetic impacts. When
reviewing the photos, which were then provided by the applicant, the local zoning board recognized that whoever
took the photos from one particular home, had positioned the camera so that a tree was in the direct line of sight
between the camera and the tower location, blocking the view of same. Other photos were taken out of focus, or
darkened, which, as apparently intended, created the appearance that the adverse aesthetic impacts were far less
severe than they actually were.
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To ensure that its Board is provided with an accurate depiction of the potential adverse
aesthetic and/or other impact that a proposed cell tower will inflict upon any nearby homes or
other properties, Article VA of the Code should be amended to provide that the Board can not
only require a visual impact analysis and a balloon test, but to explicitly require applicants to
include, within any visual impact analysis or balloon test, photos taken from the perspective of
the properties situated in closest proximity to the proposed installation, unless the applicant can
show proof that it attempted to secure such images, but that the owners of such properties
refused to grant them access to obtain such images.
To the extent that an application pertains to a small cell facility, or a DAS System,63
rather than a cell tower, the Code can provide that no balloon test be required. However, it
should still require a visual impact analysis, which contains images taken from the perspective of
any residential homes adjacent, or in close proximity to, any such proposed installation.
This is because, within the context of the 5G rollout, many small cells and DAS nodes are
being installed in extremely close proximity to residential homes. As a result, they have the
potential to, and very often do, inflict significant adverse aesthetic impacts to nearby homes and
cause reductions in property values thereof.
f. Verification Requirements
Unfortunately, in ninety (90%) percent of the local zoning applications reviewed by the
Author, applicants, their representatives, and even their engineers have submitted patently false
or materially misleading documents, evidence, and misrepresentations to the respective local
zoning authority.
In view of such practices by persons in the wireless industry, Chapter 325’s
Telecommunications Facilities and Services section should include a requirement that all
submissions proffered to the City by an applicant be verified and should include a statement that
any person signing or submitting documents verifies, “under penalties of perjury,” the truth of
the representations made therein. This requirement should be mandatory for all “propagation
maps” submitted by an applicant because propagation maps are routinely manipulated to falsely
portray wireless coverage as far less than what actual wireless coverage exists.

63

DAS is a term commonly used to denote a Distributed Antenna System, which is a system that includes multiple
transmission units which are individually referred to as Nodes.
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C. Notice Provisions and Hearing Requirements
Well drafted wireless provisions invariably include notice provisions and public hearing
requirements, which serve two critical functions.
First, notice provisions enable all property owners who may be affected by adverse
impacts caused by the irresponsible placement of a wireless facility in close proximity to their
homes or other property to become aware of a proposed installation before it occurs, and it
affords them an opportunity to voice any objections which they may possess.
Second, it affords the local Board with the ability to receive evidence from such property
owners that can serve as “substantial evidence” within the meaning of the TCA, based upon
which the Board could deny an application (if they determine that a denial would be appropriate)
without violating the TCA.
Therefore, it is recommended that the Telecommunications Facilities and Services
section be amended to include its own public notice and hearing provision regarding personal
wireless service facilities applications. Specifically, it should require that an applicant provide
the City with the names and addresses of all property owners whose property is situated within
1,500 feet of the parcel’s property line on which a proposed new cell tower is to be located.
Additionally, applicants shall be required to provide all of such property owners with written
notice of the public hearing, by certified mail, return receipt requested.
Such notice requirements can be varied based upon the size of the proposed facility. For
example, an application to install a 150-foot cell tower might reasonably require an applicant to
serve notice upon all property owners within 1,500 feet, by certified mail, return receipt
requested. In contrast, a proposal to install a DAS node on a pre-existing utility pole might only
require such notice to be provided to property owners whose properties are adjacent to, or within
300 feet of, the proposed site.
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VI.

Optional Additions to the City Code of Ithaca
A. ADA and FHAA Accommodations

Both the ADA and FHAA require local governments, their agencies, and public utilities64
to make reasonable accommodations for persons who are disabled.
Electromagnetic Hypersensitivity Syndrome (EHS) has been recognized as a disability
under the ADA, for which disabled persons are entitled to request reasonable accommodations
under the ADA65 and the FHAA.
Title II of the ADA prohibits discrimination against qualified individuals with disabilities
in all programs, activities, and public entities’ services. It applies to all state and local
governments, their departments, and agencies.
A provision should be added to the City Code to establish a procedure to enable disabled
persons suffering from EHS to submit requests for reasonable accommodations and file
grievances for lack of accommodations, to be reviewed by the City’s ADA Coordinator.
B. Random Radiation Testing of Wireless Facilities
As described hereinabove, the FCC exercises no meaningful oversight over the levels of
Radiofrequency (RF) radiation66 to which wireless facilities expose members of the general
public.
Recognizing same, local governments have begun enacting testing requirements, which
provide for random testing of radiation levels emanating from wireless facilities within their
jurisdiction to protect their citizens against exposure to illegal levels of radiation emanating from
non-FCC-compliant facilities.

64

Site developers and wireless carriers uniformly assert that they are public utilities, and they are uniformly
recognized as such by State Boards and commissions which are charged with the duty of regulating public utilities.
65
See, e.g., G v. The Fay School Inc., 282 F.Supp.3d 381 (2017)
66
The FCC has defined Radiofrequency (RF) Radiation, for its purposes, as electromagnetic energy, that can be
further defined as waves of electric and magnetic energy moving together through space, where such
electromagnetic waves have frequencies that range from 3 kilohertz (kHz) to 300 gigahertz (Ghz) FCC OET
Bulletin 65, Supplement B, (Edition 97-10) at page 8. The FCC has set maximum limits for human exposure to RF
radiation based upon recommended exposure criteria issued by the NCRP and ANSI/IEEE, each of which identified
the same threshold level “at which harmful biological effects may occur.” See FCC OET Bulletin 56, August 1999.
Based upon same, the FCC adopted Maximum Permissible Exposure (MPE) limits, which are expressed in terms of
electric field strength, magnetic field strength and power density Id. While federal law requires all wireless facilities
to comply with such RF exposure limits (47 C.F.R. §1.1310), there is no agency that actually enforces such
requirement. As a general rule, the FCC does not test wireless facilities for compliance with either set of exposure
limits.
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A facility is non-FCC-compliant when it exposes members of the general public to
radiation levels that exceed the General Population Exposure Limits.67
The City may choose to enact random testing requirements that provide for either: City
funding testing (Type 1), owner/operator testing (Type 2), or private citizen testing under a qui
tam type provision (Type 3).
Type 1 Testing
Under the Type 1 type of provision, City governments enact a provision that provides
that the respective local government will perform random testing of wireless facilities at the
City’s own expense, wherein it pays an RF engineer to test the radiation levels emanating from
wireless facilities within the jurisdiction.
If the City’s engineer finds that a facility is exposing members of the general public to
radiation levels that exceed the General Population Exposure Limits, the City places the owner
of the facility on notice and affords them a hearing at which the City requires them to show cause
why the special permit for their facility should not be revoked, and its installation removed.68
Type 2 Testing
Type 2 testing is the same as Type 1, except that the provision imposes the cost of the
testing upon the owner of the facility being tested.
Type 3 Testing
Type 3 testing is a qui tam type provision that deputizes all members of the City. This
type of provision provides that, at any time, any citizen can retain the services of an RF engineer
and have any facility tested to ascertain if it is exposing members of the general public to
radiation levels that exceed the General Population Exposure Limits.

67

47 CFR § 1.1301(e)(2) dictates that the general population limits apply as follows:
“General population/uncontrolled exposure. For FCC purposes, applies to human exposure to RF fields
when the general public is exposed or in which persons who are exposed as a consequence of their
employment may not be made fully aware of the potential for exposure or cannot exercise control over their
exposure. Therefore, members of the general public always fall under this category when exposure is not
employment-related.”
68
While 47 U.S.C. §332(c)(7)(B)(iv) bars local governments from regulating wireless facilities based upon
environmental effect, such ban only applies to the extent that such facilities are FCC-compliant, meaning that the
radiation levels to which they are exposing members of the general public are within the General Population
Exposure Limits.
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If a facility is found to exceed such limits, the citizen can sue the facility owner to secure
its removal. So long as the citizen establishes that the facility was exceeding the General
Population Exposure Limits, the facility owner must reimburse the citizen for their attorneys’
fees.
C. Siting Hierarchy for the Placement of Wireless Facilities
Sections §325-29.7, §325-29.11, and §325-29.12 consist of a loosely formed siting
hierarchy that requires applicants to provide written documentation of wireless facilities located
throughout the City, as well as, one mile outside the City of Ithaca’s corporate limits.69
Additionally, applicants are required to submit at least two alternatives that differ from
the proposed personal wireless service facility for comparison and analysis.70
However, these provisions mainly focus on aesthetics, failing to require the applicant to
demonstrate the existing facilities’ inability to provide, or the lack of potential to provide,
adequate coverage and/or capacity to the City of Ithaca. Furthermore, the provision falls short of
ensuring the applicants do not take advantage of the Board’s “good faith” in using the “least
intrusive means necessary.”
Historically, site developers have been known to submit patently false and materially
misleading information and documentation to Boards in order to ensure their permit’s approval.
In order to remedy the potential of your Board being misled, amending the Code to
include a single, more effective, and practical siting hierarchy provision, which many local
governments include within their respective zoning ordinances, ensures that to the greatest extent
possible, wireless facilities are sited at locations that are most compatible with surrounding
properties and/or uses.
Typically, these provisions include a ranking of potential locations for the placement of
wireless facilities, from the most desirable to the least desirable, designating them from Tier 1 to
Tier 5 type locations. After incorporating such a ranking system into their Code, local
governments then include a provision that requires each applicant who seeks to install a wireless
facility at a less desirable location to establish that no higher-ranking sites are available to satisfy
whatever coverage needs the respective applicant is seeking to remedy.

69
70

Chapter 325, §325-29.10.(B)(5),(6)
Chapter 325, §325-29.11
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VII.

The FCC’s “Interpretative Order” of September 26, 2018

Any analysis of the City of Ithaca’s power to control the placement of wireless facilities
within the City must include a review of the FCC’s recent “interpretative order,” pertaining to
the “effective prohibition” language within section 47 U.S.C §332(c)(7)(B)(i)(II) of the TCA.
Under 47 U.S.C. §332(c)(7)(B)(i)(II) of the TCA, local governments cannot prohibit or
have the effect of prohibiting the provision of personal wireless services.
For more than two decades, local governments have enacted and applied local zoning
laws to control the placement of wireless facilities, without violating the “effective prohibition”
language of that provision.
To the extent that an applicant filed a federal lawsuit claiming that a denial of their
specific application effectively prohibited them from providing personal wireless services in
violation of the TCA, federal courts from across the entire United States have interpreted that
language within the TCA and specifically defined what constitutes an “effective prohibition”
under the TCA.
Within the context of the current 5G rollout, site developers and wireless carriers now
seek to install an unprecedented number of new wireless facilities, many of which will be placed
closer to homes than any previous wireless facilities, and at elevations that could place them
virtually “outside bedroom windows” of residential homes nationwide.
Being well aware that local governments would employ their local zoning laws to restrict
site developers’ access to residential areas for the installation of 5G wireless facilities in
extremely close proximity to homes, it is believed that the wireless industry has made efforts to
induce the FCC to limit further the powers of local governments in restricting the placement of
such facilities.
They ultimately succeeded to a limited extent, when on September 26, 2018, the FCC
issued an order wherein it essentially attempted to strip local governments of much of their
ability to enforce their smart planning provisions and/or to regulate the installation of wireless
facilities within their respective jurisdictions and to wipe out 24-years-worth of local zoning
regulations.
If it were to be read literally, the “interpretative order” essentially empowers site
developers and wireless carriers to install new facilities, anytime, anywhere, and at any height,
virtually free of any “interference” from local governments.
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Among other things, the order purports to strip local governments of the authority to
require applicants seeking to install a wireless facility to prove both that they suffer from a
significant gap in their personal wireless services and that the proposed installation is the least
intrusive means of remedying such gap and/or that there are no less intrusive alternative
locations available at which they can install a facility to remedy their gap.
To do so, the FCC affirmatively stated that:
“…an effective prohibition occurs where a state or local requirement materially inhibits
a provider’s ability to engage in any of a variety of activities related to the provision of a
covered service. This test is met not only when filling a coverage gap but also when
densifying a wireless network, introducing new services or otherwise improving service
capabilities . . . Thus, an effective prohibition includes materially inhibiting additional
services or improving existing services.”
FCC Order 18-133 Adopted September 26, 2018.
This new “interpretation” by the FCC conflicts with more than twenty years of federal
courts’ rulings from across the country. United States District Courts are presumably bound by
their respective Circuit Court’s interpretations,71 as opposed to this new interpretation from the
FCC.
Significantly, this is not the first time that the FCC has tried to “re-interpret the TCA” in
a manner to say something that it does not. In Arcadia Towers v. Colerain Township Board of
Zoning Appeals, 2011 WL 2490047, a plaintiff brought a federal action under the TCA based
upon a new interpretation of the TCA, wherein the FCC interpreted the TCA to cover broadband
services, even though the TCA does not say that it covers such services.
In dismissing that case, the Court ruled:
“It certainly makes sense as a policy objective for broadband services to have protections
under the law equivalent to that provided by the TCA. However, as laudable as such goal
may be, the Court finds this is a case where the law has not kept up with changes in
technology. Under such a circumstance it is not up to the FCC to construe the TCA to
say something it does not say, nor up to the Court to find broadband communication
encompassed by the law. It is up to Congress to act.”
Arcadia Towers v. Colerain Township Board of Zoning Appeals, 2011 WL 2490047.
71

Where a local government has denied a zoning application for the installation of a new wireless facility, and the
applicant sues the local government in federal court claiming that the denial has the effect of prohibiting the
provision of personal wireless services in violation of Section 332(c)(7)(B)(i)(ii) of the TCA, the applicant has the
burden of proving both (a) the existence of a significant gap in service coverage, and (b) that its proposed
installation is the least intrusive means of remedying that gap and/or there are no less intrusive alternative sites
available. See, e.g., Crown Castle NG West LLC v. Town of Hillsborough, 2018 WL 3777492, T-Mobile USA Inc.
v. City of Anacortes, 572 F3d.987 (9th Cir 2009). Where an applicant cannot meet that burden, any claimed violation
of the effective prohibition provision of the TCA must fail. See, e.g., T-Mobile Northeast LLC v. Fairfax County
Board of Supervisors, 672 F3d 259 (4th Cir. 2012).
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Consistent with same, when an applicant tried to pursue a TCA claim in a federal court
citing the recent FCC order, and without affirmatively asserting that it suffers from a “significant
gap” in coverage, its case was dismissed by the federal court. See Extenet Systems Inc. v. The
City of Cambridge Massachusetts, U.S.D.C. District of Massachusetts, Case 19-cv-11836
(Decision dated 8/26/2020)[Decision not yet reported] See also Helcher v. Dearborn County, 500
F.Supp.2d 1100 (2007), Affirmed 595 F3d 710 (7th Cir. 2010).
As the United States District Courts will likely recognize, as the District Court in
Massachusetts did, they remain bound by the Circuit Courts’ interpretation of “effect of
prohibiting,” and the FCC was without power to revoke powers which the United State Congress
explicitly preserved to state and local governments under 47 U.S.C.A. 332(c)(7)(A), under the
guise of “interpreting” the “effect of prohibiting” language within Section §332(c)(7)(B)(i)(II).72
Moreover, as was already held, in adopting its 2018 Order, the FCC acted in a manner
that was arbitrary and capricious (and violated the National Environmental Policy Act).73
72

See, e.g., Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81, 91 (2002).[An agency may never exercise
authority inconsistent with Congressional Intent, regardless of the issue the agency is seeking to address.], See also
Am. Library Ass'n v. F.C.C., 406 F.3d 689, 708 (D.C. Cir. 2005) and La. Pub Serv. Comm'n. v. FCC, 476 U.S. 355,
90 (1986)[Courts have consistently held that agencies may only act within the authority given to them by Congress.
The FCC, like other federal agencies, "literally has no power to act… unless and until Congress confers power upon
it."], and See Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d. 490, 495 (2nd Cir. 1999)[under the powers
preserved to local governments under the Telecommunications Act, aesthetics is an appropriate ground upon which
a local government has the power to deny a zoning application for the installation of a wireless facility, so long as
there is substantial evidence of negative aesthetic impact].
73
Congress enacted the National Environmental Policy Act (hereinafter "NEPA") to "encourage productive and
enjoyable harmony between man and his environment" and "promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health and welfare of man." United Keetoowah Band of
Cherokee Indians in Oklahoma v. Fed. Commc'ns Comm'n, 933 F. 3d 728, 734 (D.C. Cir. 2019). The objective of
the National Environmental Policy Act (hereinafter "NEPA") is to assure a safe and healthful environment. See 42
U.S.C. §§ 4321, 4331. NEPA review "does not dictate particular decisional outcomes, but merely prohibits
uninformed-rather than unwise-agency action." Id. Under 42 U.S.C. §4332, NEPA requires federal agencies to
prepared detailed statements on potential environmental impacts of a proposed action that is considered a "major
federal action." See also 47 CFR §1.1305 A "major federal action" is considered to be any action that significantly
affects the quality of the human environment. See 42 U.S.C. §4332. See also 47 CFR §1.1305, which is specific to
the FCC and requires that any commission action which is deemed to have a significant effect on the quality of the
human environment requires an Environmental Impact Statement. At the very least, an agency must prepare a
preliminary Environmental Assessment to determine if there is any potential for a negative environmental effect and
therefore an Environmental Impact Statement would be required. See 40 C.F.R. §1508.9. As explicitly set forth in
40 C.F.R. §1500.1(b), an agency must ensure that environmental information is available to public officials and
citizens before decisions are made and before actions are taken. According to the FCC's own website "responsibility
for NEPA compliance rests with the FCC." The FCC's most recent order eliminated NEPA review for small cells.
The FCC decision to eliminate NEPA review for certain small cells was "based on the Commission's conclusion that
such review was not statutorily requested and would impede the advance of 5G networks, and that its costs
outweighed any benefits." United Keetoowah Band of Cherokee Indians in Oklahoma, 933 F.3d at 737. However,
the FCC failed to assess any harms that could come from the densification of the use of small cells for 5G. Id at 741.
Further the Court in Keetoowah, noted that the FCC "does not reconcile its assertion that planned small cell
densification does not warrant review because it will leave little to no environmental footprint" Id at 742.
Ultimately, the Court determined that the FCC's order deregulating small cells was arbitrary and capricious. Id.
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Furthermore, the 2018 Order takes its interpretation of “effective prohibition” and applies
it, specifically and separately, to fee requirements and aesthetic requirements, formulating
distinct guidelines for each.
When determining whether fee requirements comply with the TCA, the FCC has
established these (3) guidelines to limit municipalities’ from garnering any revenue from
wireless service providers outside of the municipalities’ out-of-pocket costs:
1. Whether the fees are a reasonable approximation of the state or local government’s costs.
2. Whether objectively reasonable costs are the only costs factored into the fees.
3. Whether fees are no higher than the fees charged to similarly situated competitors.
The FCC further explains, where state and local governments sought to apply a “perfacility” fee in the past, this model is no longer tolerable. Prior generations of wireless facilities
were typically implemented through macro towers that had the capability to provide service
coverage to larger areas. However, the FCC argues that it is anticipated small wireless facilities
will require “roughly double the number of macro cells built over the last 30 years” than what
currently exists. When reviewed in the aggregate, the FCC states, “a per-facility fee may affect a
prohibition on 5G service or the densification needed to continue 4G service even if that same
per-facility fee did not effectively prohibit previous generations of wireless service.”
The FCC’s Order goes on to set a series of unreasonable fee limits for local governments,
which they interpret as complying within the meaning of the TCA.
•

For non-recurring fees, $500 may be charged, which includes single up-front
applications that include up to five Small Wireless Facilities, with an additional
$100 for each Small Wireless Facility beyond five; or,

•

$1,000 for non-recurring fees for a new pole (i.e., not a collocation) intended to
support one or more Small Wireless Facilities; and,

•

$270 per Small Wireless Facility per year for all recurring fees, including any
possible right-of-way access fee or fee for attachment to municipally-owned
structures in the right-of-way.

However, the FCC’s Order further explains that these limits are not rigid in their
application so long as localities can show that the costs and fees above the recommended limits
fall within the three-prong test.74

74

FCC 18-133(80)
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With respect to non-fee requirements such as aesthetic requirements, the 2018 Order
attempted to formulate a three-prong test again to determine whether a local government’s
requirements violate the FCC’s interpretation of what constitutes an effective prohibition. The
Order concludes that “aesthetics requirements are not preempted if they are (1) reasonable, (2)
no more burdensome than those applied to other types of infrastructure deployments, and (3)
objective and published in advance.”75 The FCC intended for this standard to apply to minimum
spacing requirements as well.
Fortunately, the Ninth Circuit held in City of Portland v. United States of America, the
FCC’s 2018 Order requiring that aesthetic requirements imposed on small cell wireless facilities
be no more burdensome than those imposed on providers of functionally equivalent services
exceeded the scope of its authority under the Telecommunications Act. The Act permits some
differences in the treatment of different providers, so long as the treatment is reasonable. The
FCC failed to take into account the differences among functionally equivalent but physically
different services. Additionally, the requirement that a local government’s aesthetic requirements
imposed on small cell wireless facilities be “objective” was found to be unduly vague. The court
stated, “The prohibition on local regulatory authority in the regulation is in that respect broader
than that contemplated by Congress.”76
Unfortunately, in reviewing the FCC’s limitations on fees which state and local
governments could charge providers to deploy small cell wireless facilities, the Ninth Circuit
found the 2018 Order was reasonable and in accord with the congressional directive in the TCA.
Moreover, in the Second Circuit77, when the court reviewed an ordinance provision
regarding a 5% gross revenue fee on wireless service providers in the City of White Plains,
similar to that of the City of Ithaca, the court failed to analyze whether the fee structure itself was
within the confines of the TCA.
Instead, the court found fault with how the fee provision was applied. The court found
that White Plains’ fees were not applied consistently or uniformly across the Board to all
wireless service providers, failing to ensure a “competitively neutral” market. Where they
applied the fees to one provider, they failed to provide any fees to another. However, the court
did go on to state, municipalities’ fees did not have to be equal and that different costs and uses
of the right-of-way may be taken into account.
As such, it would behoove local governments to enact local zoning ordinances to
empower them to control the placement of the new wave of 5G installations, in the absence of
which their constituents will undoubtedly begin awakening to find such facilities installed in
extremely close proximity to their homes.

75

FCC 18-133(86)
City of Portland v. United States, 969 F.3d 1020, 1041 (2020)
77
TCG New York, Inc. v. City of White Plains, 305 F.3d 67
76
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Conclusion and Disclaimer
It is the opinion of the Author that if, and to the extent that, the City of Ithaca were to
amend its applicable Code provisions, it would significantly increase the City’s authority to
regulate the placement of wireless facilities within the City, to protect the City and its residents
against unnecessary adverse impacts resulting from the irresponsible placement of wireless
facilities.
The struggle between the wireless industry and local governments attempting to control
the placement of wireless facilities to protect their communities and citizens is ongoing and has
intensified due to the 5G rollout. The ever-changing legal landscape of federal, state, and local
laws and case decisions renders it impossible to guarantee that any local ordinance, rule, or
regulation will not, at some point, be challenged in any federal or state court, based upon existing
or future statutes or caselaw, or what the outcome of any such challenge may result.
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