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At 9:00 am on the day of the Common Council meeting, a link will be opened on the Common Council
webpage to register for speaking at the beginning of the Zoom meeting. Up to 40 people can register
to speak and the first hour of the meeting will be dedicated to public speaking. Registration will close
at 3:00 pm in order to allow time to calculate how long each person will be allowed to speak. If you
register, you will be emailed the Zoom link later that day. Use that link to sign in and enter the Zoom
meeting. You will be selected to speak in the order that you were registered. You must be present in
the meeting when it is your turn to speak or you will forfeit your time. You can use video or telephone
to participate.
Get Creative: Send us a Social Media Link
Send us a social media video with your thoughts and ideas. You can send it in using the public
comment link found on each agenda and then the URL to your video will also be included in the public
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Questions about the meeting protocol can be forwarded to City Clerk Julie Conley Holcomb at (607)
274-6570 or jholcomb@cityofithaca.org in advance of the meeting.

CONSENT AGENDA:
CITY ADMINISTRATION COMMITTEE:
3.1 Planning, Building & Economic Development – Request to Release funds from
Contingency to Fund 5G Design Guidelines Consultant Contract
WHEREAS, as part of the 2021 authorized City Budget, $8,000 was placed in restricted
contingency for the purpose of hiring a consultant for the 5G Design Guidelines related to the
review and amendment of the City’s existing ordinance, and
WHEREAS, Campanelli & Associates, P.C. was hired for the requested design guidelines
consultant contractor; now, therefore be it
RESOLVED, That Common Council hereby transfer an amount not to exceed $8,000 from
the Restricted Contingency Account A1990 to Account A8020-5435 Planning contracts, for
the purpose of accounting for the hiring and payment of Campanelli & Associates, P.C. for
the consultant services related to the 5G Design Guidelines.
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Introduction
This Memorandum is intended to provide a federal-law-based analysis of the
applicability of the federal Telecommunications Act of 1996 (hereinafter “the TCA”), and its
subdivisions, to the Zoning Ordinance of the City of Ithaca, and its provisions pertaining to the
regulation of the siting, construction, and modification of personal wireless service facilities.
to:

More specifically, the purpose of this Memorandum and the analysis contained herein are
A. Provide a review of the local zoning powers over the placement of personal wireless
facilities, which the United States Congress explicitly preserved to local governments
under the “General Authority” provision of the Telecommunications Act of 1996;1
B. Dispel any misinformation regarding the current extent to which the City of Ithaca may
exercise such powers which Congress explicitly preserved to local governments under the
TCA, notwithstanding any recent “interpretative” Order or Orders of the FCC;
C. Provide specific recommendations pertaining to the City Code, which may be
incorporated into the Code to enable the City of Ithaca to exercise its regulatory authority
to control the placement of wireless facilities, to the maximum extent intended by
Congress, without violating the constraints set forth within 47 U.S.C.A. §332
(c)(7)(B)(i)(I), (B)(i)(II), (B)(ii), (B)(iii) and (B)(iv) of the TCA;
D. Provide recommendations regarding provisions that the City should incorporate into its
Code to: (i) guide its local regulatory boards to ensure that when rendering zoning
decisions upon applications seeking approvals for personal wireless facilities, the City’s
local boards do not violate the constraints of the TCA, and (ii) minimize the risk that an
applicant whose application has been denied will possess a valid claim under the TCA
which might serve as a basis for a viable federal lawsuit; and
E. Provide recommendations regarding provisions which the City should incorporate into its
Code to: (1) enable its local regulatory boards to recognize what constitutes “substantial
evidence” within the meaning of the TCA, and (2) ensure that such boards will not be
misled by false, misleading, or deceptive documentation submitted by an applicant
seeking approval for a wireless facility.

1

See 47 U.S.C.A. §332 (c)(7)(A)
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I.

Relevant History of the TCA and its Application

Any federal-law based analysis of a local zoning ordinance pertaining to personal
wireless facilities must begin with: (a) a review of the TCA, specifically the powers which
Congress explicitly preserved to local governments under the Act, and (b) the five (5) finite
constraints that Congress placed upon those powers.
A.

The Preservation of Powers to Local
Governments and Their Exercise of Same

When Congress was considering the enactment of the Telecommunications Act, it
considered vesting the FCC with the power to control the placement of wireless facilities, and
draft legislation was considered concerning same.2
Instead of doing so, Congress decided to explicitly preserve to local governments the
general authority to regulate the placement, construction, and modification of wireless facilities
within their jurisdiction,3 subject to five (5) finite constraints that were placed upon such
powers.4
In the more than two decades that have transpired since the adoption of the
Telecommunications Act in 1996, well-informed local governments have employed the powers
preserved to them by Congress by adopting and enforcing “smart planning” provisions.
Through these provisions, local governments have controlled the placement of cell towers
and other wireless facilities to protect their communities against the often substantial adverse
impacts of wireless facilities’ irresponsible placement.
Smart planning provisions are local zoning ordinances designed to achieve three (3)
specific objectives simultaneously.
They are designed to: (1) enable wireless carriers5 to saturate the local jurisdiction with
personal wireless coverage, (2) minimize the number of wireless facilities necessary to provide
such coverage, and (3) minimize, to the greatest extent possible, adverse impacts upon residential
developments, individual homes, and communities in general.

2
3
4
5

See H.R. Rep. No. 104-204(I), §107 at 94 (1995)
See 47 U.S.C.A. §332 (c)(7)(A) which is entitled “General Authority”
See 47 U.S.C.A. §332 (c)(7)(B) which is entitled “Limitations”
Wireless carriers are companies which provide personal wireless services, within the meaning of
47 U.S.C. §332(c)(7)(C)(i).
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Working against the smart planning efforts of local governments are both wireless
carriers and site developers, the latter of which are private for-profit companies that do not
actually provide any personal wireless services but are engaged in the business of constructing
wireless facilities, and thereafter leasing space or capacity upon such facilities to wireless
carriers.
Site developers are driven by a desire to construct wireless facilities in the least expensive
locations possible, irrespective of the potential adverse impacts their irresponsibly placed
wireless facilities typically inflict on nearby properties, residential homes, and communities.
In furtherance of such desires, site developers often seek to mislead local governments to
believe that they are possessed of little or no authority to regulate the placement of wireless
facilities. Their representatives often seek to convince local zoning officials and their attorneys to
interpret the finite statutory limitations upon the powers of local governments under the TCA in
such a manner that the finite exceptions to a local government’s power would, for all practical
purposes, stamp out the “General Authority” which Congress preserved to them.
Of equal, if not greater import, the agents of applicants seeking to build wireless facilities
are known to: (1) submit patently false or materially misleading information and documentation
to local zoning boards in support of applications seeking approvals for desired wireless
facilities,6 (2) install wireless facilities without obtaining, or even seeking to obtain, any local
zoning approvals before installing them, (3) complete stealth installations under cover of
darkness, or at times when the owners of nearby properties would not be home or asleep,7 and
(4) lie to local property owners as to their intent and/or the placement and/or size of the facilities
they intend to construct.8

The most common false documents proffered to local planning boards and zoning boards include things such as
false or materially misleading propagation maps, patently false FCC compliance reports, false certifications of
“need,” and misleading and/or defective visual impact analyses, among others.
7
In Huntington, New York, a wireless carrier filed a belated application to “legalize” a partially completed
monopole that had been installed upon a poured concrete foundation in the Town, without the carrier having filed
any applications seeking any zoning approvals from the Town, allegedly in violation of setback requirements and
the necessity for a Special Permit. During a public hearing upon the belated application to legalize the installation,
the Author questioned a neighbor who testified that the concrete foundation for the tower “was poured at midnight
on December 24th” - the neighbor’s assumption being that the choice of time was deliberately calculated to ensure
that none of the neighbors would be around to object to the installation.
8
In the Matter of DeMarco, the Author’s clients, a New York family, arrived home to find workers installing
something in the ground on their front lawn. When approached by the family, the workers allegedly explained to
them that: (a) there was a public right-of-way across their front lawn, and (b) that the ground-wire they were
installing was for a new streetlight that was going to be installed at the street in front of their home. Less than 48
hours later, the family came home to find a forty (40) foot cell tower on their front lawn. See
http://abclocal.go.com/wabc/story?section=news/local/long_island&id=7937987
http://newyork.cbslocal.com/2011/02/03/cell-tower-on-front-lawn-surprises-long-island-couple/
http://northshoresun.timesreview.com/2011/02/5977/town-asking-wireless-company-to-take-down-tower-built-on-m
ount-sinai-familys-property/.
6
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As for the FCC, the FCC exercises no meaningful regulatory oversight over the location
or operation of personal wireless facilities or the levels of radiation to which such facilities
expose members of the general public.
Contrary to popular assumptions otherwise, with regard to the vast majority of cell
towers, small cells, and DAS systems, the FCC has no idea where they are9 or to what level of
radiation any individual wireless facility is exposing members of the general public.10
This is because: (a) the FCC does not require wireless facilities that are less than 200 feet
in height to be registered with it, and (b) unless they receive a complaint that a facility is emitting
radiation levels that exceed the permitted limits, the FCC never tests the emissions emanating
from wireless facilities.
This lack of meaningful regulatory oversight is exacerbated by the fact that the FCC has
never updated its review of RF radiation levels it deems safe, which has precipitated a pending
lawsuit seeking to force the FCC to review its antiquated RF radiation safety standards.
As such, local governments are their citizens’ first, and only, line of defense against
exposure to illegally excessive levels of RF radiation from non-FCC-compliant facilities.

9

The FCC’s website addresses its lack of registration requirement, as follows:

“The ASR (Antenna Structure Registration) program requires owners of antenna structures to register with the FCC
any antenna structure that requires notice of proposed construction to the Federal Aviation Administration
(FAA) due to a physical obstruction. In general, this includes structures that are taller than 200 feet above ground
level or that may interfere with the flight path of a nearby airport.”
Excerpt from FCC’s website at FCC.gov, May 27, 2020 [emphasis added]
Since the vast majority of cell towers, small cells and DAS nodes are less than 200 feet in height, they are not
required to be registered with the FCC.
10

The FCC’s website addresses its lack of radiation testing, as follows:

“DOES THE FCC ROUTINELY MONITOR RADIOFREQUENCY RADIATION FROM ANTENNAS?
The FCC does not have the resources or the personnel to routinely monitor the exposure levels due at all of the
thousands of transmitters that are subject to FCC jurisdiction. However, while there are large variations in
exposure levels in the environment of fixed transmitting antennas, it is exceedingly rare for exposure levels to
approach FCC public exposure limits in accessible locations. In addition, the FCC does not routinely perform RF
exposure investigations unless there is a reasonable expectation that the FCC exposure limits may be exceeded.”
Excerpt from FCC’s website at FCC.gov, May 27, 2020 [underline added]
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Far too often, uninformed and uneducated local governments do not exercise the
regulatory powers that were intentionally preserved to them by the United States Congress,
simply because:
•

They are unaware that they possess such powers, much less know how to exercise
them.

•

They fail to enact local zoning provisions that vest their respective boards with
the power to render the proper factual determinations, which local governments
have the power to make within the context of deciding zoning applications
seeking approvals for the placement of wireless facilities.

•

They do not know how to evaluate “evidence” submitted by applicants seeking
approvals for the installation of wireless facilities.

To exercise the regulatory powers which Congress intentionally preserved for local
governments under the TCA to the greatest extent possible, local governments must adopt local
zoning regulations which: (a) create permit requirements for all wireless facilities, (b) vest their
local boards with the power to make factual determinations pertaining to permit applications for
wireless facilities, and (c) codify guidelines to guide their local boards as to what factual
determinations they are required to make, what evidence they should require or consider in
making such determinations, and how to render decisions in a manner that does not violate any
of the five (5) finite constraints that the TCA imposes upon them.
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B.

The Finite Constraints upon Local Government
Powers under the TCA

Subparagraph A of the TCA, which encompasses the general rule that local governments
possess the “General Authority” to regulate the placement of wireless facilities within their
jurisdiction, is followed by subparagraph B, which places five (5) finite constraints upon such
authority.
More specifically, 47 U.S.C.A. §332(c)(7) subparagraph (B) of the TCA is entitled
“Limitations.” It prescribes the following five limitations upon the general zoning authority and
powers preserved to State and local governments under the TCA:
1. Local governments cannot unreasonably discriminate among providers of
functionally equivalent services. §332(c)(7)(B)(i)(I)11
2. Local governments cannot prohibit or have the effect of prohibiting the provision
of personal wireless services. §332(c)(7)(B)(i)(II)12
3. Local governments must act upon any application to place, construct or modify a
wireless facility within “a reasonable period of time.” §332(B)(7)(B)(ii)13

As interpreted by the courts, this provision allows some discrimination among providers of equivalent services.
Any discrimination need only be reasonable. Most courts have recognized that discrimination based on traditional
bases of zoning regulation, such as preserving the character of the neighborhood and avoiding aesthetic blight are
reasonable and thus permissible, and a mere increase in the number of wireless antennas in a given area over time
can justify differential treatment of providers. See, e.g., MetroPCS Inc. v. The City and County of San Francisco,
400 F3d 715, 727 (2005); AT&T Wireless PCS v. City Counsel of The City of Virginia Beach, 155 F3d. 423 (4th
Cir. 1998).
12
Each of the United States Circuit Courts of Appeals have elaborated their own tests to establish whether or not a
local government violated the effect of prohibiting language contained in §332 (c)(7)(B).
United States District Courts situated in New York follow the United States Court of Appeals for the Second Circuit
ruling in Sprint Spectrum L.P. v. Willoth, 176 F.3d 630 (2d Cir. 1999). Under Willoth, to establish that a denial of
their cell tower application violated the “effective prohibition of the TCA, a wireless carrier or site developer must
prove that it had established before the local zoning authority that its proposed installation was “the least intrusive
means” of closing “a significant gap” in the applicant’s personal wireless services, and the zoning authority still
denied its application. Thus, applicants could only force a local government to permit them to install a non-zoningcode-compliant wireless facility if they could prove both that they suffered from “a significant gap” in their personal
wireless services and that their proposed installation was “the least intrusive means” of remedying that gap. Note
that this standard is slightly different than the First, Fourth, and Seventh Circuits. For the Ninth Circuit, See Sprint
Telephony PCS LP v. City of San Diego, 543 F3d 571 (2008).
The FCC and the wireless industry are now working together to invoke the recent 2018 Orders of the FCC to argue
that this standard no longer applies, and that a violation under this section occurs if a provider simply deems its new
proposed installation is needed to either enhance existing wireless services, or to provide new ones.
13
On November 18, 1999, the FCC adopted an interpretative ruling (FCC 09-99) which imposed the following time
frames within which local governments must act upon siting requests for wireless towers or antenna sites: (1) ninety
(90) days for the review of collocation applications, and (2) one hundred-fifty (150) days for the review of siting
applications for new facilities.
11
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4. Any decision to deny an application to place, construct or modify a wireless
facility shall be in writing and be supported by substantial evidence contained in a
written record. §332(c)(7)(B)(iii)14
5. Local governments cannot regulate the placement, construction, or modification
of a wireless facility on the basis of environmental effects of radiofrequency
emissions15 to the extent that such facilities comply with the FCC’s regulations
concerning such emissions. §332(c)(7)(B)(iv)16
This provision mandates that when a local government renders a decision upon an application seeking approval
for the installation of a wireless facility, the local government must: (a) reduce its decision to a separate writing (i.e.,
a “written record”), and (b) base its decision upon “substantial evidence.”
The written record requirement specifies that: (a) local governments issue their decisions in a writing, separate and
apart from any transcript or record of the proceeding, and (b) the written decision must contain a sufficient
explanation of the reasons for the denial to allow a reviewing Court to evaluate the evidence in the record supporting
those reasons. See, e.g., MetroPCS v. City and County of San Francisco, 400 F.3d 715(2005).
The decision must also be based upon “substantial evidence” that was placed into the record. Substantial evidence
means “less than a preponderance but more than a scintilla of evidence” Orange County-Poughkeepsie Ltd P’ship
v. Town of Fishkill, 84 F.Supp.3d. 274 (2015), or such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion. Cellular Tel. Co v. Town of Oyster Bay, 166 F3d 490 (2nd Cir. 1999). Review
under this standard is essentially deferential, such that Courts may neither engage in their own fact finding nor
supplant a local zoning board’s reasonable determinations. See, e.g., American Towers, Inc. v. Wilson County,
Slip Copy 59 Communications Reg. P & F 878 (U.S.D.C. M.D. Tennessee January 2, 2014)[3:10-CV-1196].
15
The FCC has defined Radiofrequency (RF) Radiation, for its purposes, as electromagnetic energy, that can be
further defined as waves of electric and magnetic energy moving together through space, where such
electromagnetic waves have frequencies that range from 3 kilohertz (kHz) to 300 gigahertz (Ghz) FCC OET
Bulletin 65, Supplement B, (Edition 97-10) at page 8.
16
The FCC has set maximum limits for human exposure to RF radiation based upon recommended exposure criteria
issued by the NCRP and ANSI/IEEE, each of which identified the same threshold level “at which harmful biological
effects may occur.” See FCC OET Bulletin 56, August 1999. Based upon same, the FCC adopted Maximum
Permissible Exposure (MPE) limits, which are expressed in terms of electric field strength, magnetic field strength
and power density. Id. While federal law requires all wireless facilities to comply with such RF exposure limits (47
C.F.R. §1.1310), there is no agency that actually enforces such requirement. The FCC does not test wireless
facilities for compliance with either set of exposure limits. The wireless industry maintains that 47 USCA
§332(c)(7)(B)(iv), prohibits local governments from considering the potential adverse health impacts of the RF
radiation which the proposed installation will emit, if the respective applicant establishes that such emissions will
not exceed the “general population/uncontrolled limits” or the “occupational/controlled exposure limits” which
have been codified within the Code of Federal Regulations.
14

47 CFR § 1.1310(e)(2) dictates that the general population limits apply as follows:
“General population/uncontrolled exposure. For FCC purposes, applies to human exposure to RF fields
when the general public is exposed or in which persons who are exposed as a consequence of their
employment may not be made fully aware of the potential for exposure or cannot exercise control over their
exposure. Therefore, members of the general public always fall under this category when exposure is not
employment-related.”
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The exercise of local government powers to control the placement of wireless facilities,
without violating the constraints of 47 U.S.C.A. §332 (c)(7) subparagraph (B), is relatively
simple once a local government enacts zoning provisions to guide their local boards to avoid
violating any of the limitations imposed under same.
This Memorandum will address (among other things) recommended changes to the City
Code to vest the City’s zoning authorities with the maximum power to control the placement of
wireless facilities within the City of Ithaca, while not violating the constraints imposed under 47
U.S.C.A. §332 (c)(7) subparagraph (B).

47 CFR § 1.1310(e)(1) dictates that the less stringent, occupational limits apply as follows:
“Occupational/controlled exposure. For FCC purposes, applies to human exposure to RF fields when
persons are exposed as a consequence of their employment and in which those persons who are exposed
have been made fully aware of the potential for exposure and can exercise control over their exposure.
Occupational/controlled exposure limits also apply where exposure is of a transient nature as a result of
incidental passage through a location where exposure levels may be above general population/uncontrolled
limits, as long as the exposed person has been made fully aware of the potential for exposure and can
exercise control over his or her exposure by leaving the area by some other appropriate means.”
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C.

The Potential Adverse Impacts of
Irresponsibly Placed Wireless Facilities

Aside from preventing an unnecessary redundancy and proliferation of wireless facilities
within the respective jurisdiction, local governments have enacted and enforced smart planning
provisions to prevent, to the greatest extent practicable, any unnecessary adverse impacts from
the irresponsible placement of wireless facilities.
The most common adverse impacts that irresponsibly placed facilities can, and do, inflict
upon adjacent and nearby homes, properties, and communities, which can range in significance
from minimal to severe, include the following:
1. Adverse Aesthetic Impacts
The irresponsible placement of wireless facilities, of all types, often inflicts significant
adverse aesthetic impacts, the most severe of which are typically found when wireless facilities
are sited in unnecessarily close proximity to residential homes. Federal courts have ruled that
adverse aesthetic impacts are a valid legal ground upon which local zoning authorities can deny
zoning applications seeking approvals to install wireless facilities.17
Within the context of the “5G rollout,” the frequency and severity of adverse aesthetic
impacts being inflicted upon residential homes across the nation have increased exponentially.
Since the transmissions from 5G facilities travel much shorter distances than previously
installed wireless facilities, site developers have been installing them closer to residential homes,
thus exacerbating their adverse aesthetic impact much more than before.
On an almost daily basis, the Author receives calls from homeowners advising that a
wireless facility installation has been installed in extremely close proximity to their respective
homes, either over their objection or without them having received any notice that such facility
was to be so closely installed to their home, at any time before such installation occurred.
In the worst cases, wireless facilities have been installed as close as eight (8) feet from a
young couple’s kitchen table or ten (10) feet from a young child’s bedroom window.

See, e.g., Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2d Cir. 2005), T-Mobile
Northeast LLC v. The Town of Islip, 893 F.Supp.2d 338 (2012).
17
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2. Reductions in Property Values
Across the entire United States, both real estate appraisers18 and real estate brokers
have rendered professional opinions that support what common sense dictates.
When cell towers or other wireless facilities are installed unnecessarily close to
residential homes, such homes suffer material losses in value, typically ranging from 5% to
20%.19 In the worst cases, they make homes situated within a newly installed tower’s fall zone
completely unsalable.
3. Lack of Sufficient Fall Zones
Due to the well-documented dangers irresponsibly placed cell towers present, local
governments across the entire United States have enacted and enforced zoning provisions to
ensure that the installation of such towers includes a fall zone or safe zone of sufficient size to
preserve the health and safety of their residents.
The four principal dangers that irresponsibly placed cell towers present are structural
failures, fires, icefall, and debris fall.
Due to the speed at which such cell towers are being constructed in the United States, and
a desire on the part of site developers to build them as cheaply as possible, quality control over
the manufacture, construction, and maintenance of monopole cell towers is nearly non-existent.
Not surprisingly, cell tower structural failures and cell tower fires occur far more often
than the public knows. Such failures and fires often result in a cell tower collapsing to the ground
and presenting a risk of property damage, injury, or death.

See, e.g., a February 22, 2012 article discussing a NJ appraiser’s analysis wherein he concluded that the
installation of a Cell Tower in close proximity to a home had reduced the value of the home by more than 10%, go
to http://bridgewater.patch.com/articles/appraiser-t-mobile-cell-tower-will-affect-property-values.
19
In a series of three professional studies conducted between 1984 and 2004, one set of experts determined
that the installation of a Cell Tower in close proximity to a residential home reduced the value of the home by
anywhere from 1% to 20%. These studies were as follows:
The Bond and Hue - Proximate Impact Study - The Bond and Hue study conducted in 2004 involved the
analysis of 9,514 residential home sales in 10 suburbs. The study reflected that close proximity to a Cell
Tower reduced the price by 15% on average.
The Bond and Wang - Transaction Based Market Study - The Bond and Wang study involved the analysis of
4,283 residential home sales in 4 suburbs between 1984 and 2002. The study reflected that close proximity to a
Cell Tower reduced the price between 20.7% and 21%.
The Bond and Beamish - Opinion Survey Study - The Bond and Beamish study involved surveying whether
people who lived within 100' of a Cell Tower would have to reduce the sales price of their home. 38% said they
would reduce the price by more than 20%, 38% said they would reduce the price by only 1%-9%, and 24% said
they would reduce their sale price by 10%-19%.
18
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The most common cause of a monopole cell tower’s failure is baseplate failure, which
typically causes the entire tower to collapse.20 Monopole collapses, in whole or part, are also
caused by the failure of such components as flanges, joints, and bolts, among others.
Another danger exists in cell tower fires, which occur far more frequently than known by
the public. Such fires often cause the respective tower to “warp” from the heat of the fire, or in
other cases, cause the respective tower to collapse in a flaming heap,21 thereby creating the risk
of igniting anything near the fallen flaming tower.
The third danger, that being ice fall, is prevalent in areas prone to freezing weather,
where masses of ice can form on cell antennas and support structures atop cell towers. As
temperatures rise and ice begins to melt, chunks of ice are known to dislodge and come hurtling
to the ground.
According to a physicist’s report, when a chunk of ice falls from a typical 150-foot cell
tower, by the time it reaches the ground, the chunk of ice is traveling at a speed of approximately
67 miles per hour. This falling chunk of ice presents a genuine danger of inflicting severe
physical injury or death to anyone standing within the tower’s icefall zone or damaging any
personal property or structures situated within such zone.
Finally, there is the danger of debris fall. Examples of debris fall are when a piece of the
wireless structure falls off the structure, or a worker drops a tool or piece of equipment during
the performance of routine maintenance upon the structure.
Given these dangers that cell towers and wireless facilities present, informed local
governments typically enact and enforce setback or fall zone requirements for cell towers. The
most common distances required for safe zones around cell towers are 110% of their height.
4.

Exposure to Dangerous Levels of Radiation
From Non-FCC Compliant Facilities

Being well aware of the fact that, by its own admission, the FCC does not “have the
resources” to test the radiation emissions from wireless facilities, wireless companies are free to
cause their facilities to emit any levels of radiation they choose.

To see dramatic images of a 165-foot tower having collapsed at a firehouse, crushing the Fire Chief’s vehicle, go
to www.firehouse.com/news/10530195/oswego-new-york-cellular-tower-crushes-chiefs-vehicle, or go to Google
and search for “Oswego cell tower collapse.”
21
To see videos of modern towers bursting into flames and/or burning to the ground, go to
http://www.youtube.com/watch?v=0cT5cXuyiYY&NR=1 or http://www.youtube.com/watch?v=y__NKVWrazg, or
simply go to Google, and search for “cell tower burns.”
20
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The potential danger posed to citizens due to the utter void of actual FCC oversight over
radiation emission levels is exacerbated by the fact that applicants seeking zoning approvals
often file false FCC compliance reports. These reports falsely claim that a proposed facility will
be FCC compliant, when in reality, the facility may expose members of the general public to
radiation levels that exceed the FCC’s limits by several hundred percent or more.
By taking all of these well-documented dangers into consideration, local governments
across the entire United States have enacted zoning provisions designed to protect their citizens,
homeowners, and communities against same.
The City of Ithaca should follow suit.
D.

The Non-Risks of Litigation

All too often, representatives of wireless carriers and/or site developers seek to intimidate
local zoning officials with either open or veiled threats of litigation.
These threats of litigation under the TCA are, for the most part, entirely hollow.
This is because, even if they file a federal action against the City and win, the
Telecommunications Act of 1996 does not enable them to recover compensatory damages or
attorneys’ fees, even when they get creative and try to characterize their cases as claims under
42 U.S.C. §1983.22
This means that if they sue the City and win, the City does not pay them a penny in
damages or attorneys’ fees under the TCA. Typically the only expense incurred by the local
government is its own attorneys’ fees.
Since federal law mandates that TCA cases proceed on an “expedited” basis, such cases
typically last only months rather than years. As a result of the brevity and relative simplicity of
such cases, the attorneys’ fees incurred by a local government are typically quite small,
compared to virtually any other type of federal litigation—as long as the local government’s
counsel does not try to “maximize” its billing in the case.

See City of Rancho Palos Verdes v. Abrams, 125 S.Ct 1453 (2005), Network Towers LLC v. Town of
Hagerstown, 2002 WL 1364156 (2002), Kay v. City of Rancho Palos Verdes, 504 F.3d 803 (9th Cir 2007), Nextel
Partners Inc. v. Kingston Township, 286 F.3d 687 (3rd Cir 2002)
22
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II.

Hoodwinked Wireless Laws

Aside from the FCC’s lack of meaningful oversight and failure to enforce the General
Population Exposure Limits through actual testing, the most significant current threat to local
governments and their citizenry is the enactment of hoodwinked wireless provisions within State
laws.23 These hoodwinked provisions result from either:
•

Representatives of the wireless industry hoodwinking state legislators by essentially
“tricking them” into authoring and/or securing the passage of State laws that strip local
governments of local zoning authority over the placement of cell towers and wireless
facilities to an exponentially greater degree than the state legislators actually intended,
or;

•

State legislators hoodwinking their electorate by authoring or securing the enactment of
state laws in which they purport to impose only limited constraints upon local zoning
powers over “small cell” facilities. In reality, such legislation strips local governments of
virtually all control over cell towers, small cells, and DAS systems, which invariably
results in a plague of irresponsibly placed wireless facilities throughout the State.

Since the TCA was adopted in 1996, local governments across the entire United States
have been creating and enforcing local zoning laws that protect their citizens and communities
against the adverse impacts of the irresponsible placement of cell towers and other wireless
facilities upon them.
As both logic and common sense dictate, local governments are best suited to regulate
wireless facilities’ placement within their respective jurisdictions and protect their citizenry
through the same. They establish zoning districts and the permitted uses within same to ensure
that differing uses and structures are compatible with their surroundings. They are also acutely
aware of their jurisdictions’ geography, topography, scenic resources, and the location and
character of their communities, historic districts, and scenic districts.
Being uniquely possessed of such knowledge, they routinely protect their citizenry and
communities by enacting and enforcing “Smart Planning Provisions” within their local zoning
regulations.

Hoodwinked wireless laws are those containing provisions which have been drafted or enacted in a deceptive
manner. They typically contain misleading language pertaining to the extent to which they apply to wireless
facilities and/or the extent to which they limit local zoning authority over the regulation of cell towers and other
wireless facilities. They are often created as the result of state or local legislators having been “tricked” into drafting,
supporting or enacting such provisions.
23
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“Smart Planning Provisions” enable local governments to achieve three (3) objectives
simultaneously.
1. They permit wireless carriers to saturate their respective jurisdiction with wireless
coverage.
2. They avoid unnecessary redundancy in wireless infrastructure.
3. To the greatest extent possible, they minimize any unnecessary adverse impacts on
communities due to the irresponsible placement of wireless facilities.
But apparently, acting under the influence of the wireless industry, many State
legislatures have enacted abhorrent laws that strip local governments of the power to use their
local zoning laws, with which they have otherwise protected their communities and citizens for
more than two decades.
As a direct result of such horrendous and wholly ill-advised State laws, on an almost
daily basis, citizens awaken to find that some wireless structure has been installed in such close
proximity to their respective homes and even outside their bedroom windows. These structures
inflict substantial adverse aesthetic impacts upon their homes, substantially reduce the value of
their homes, and in worst cases, present a serious physical danger by having placed their home
within the fall zone of the particular installation.
Once such facilities are built, they are thereafter virtually unregulated. The FCC has no
idea where they are and never tests them to ascertain whether such facilities expose the
respective homeowners to illegally excessive radiation levels.
While the wireless industry has made and continues to make efforts to induce the New
York State Legislature to enact hoodwink legislation that would strip substantial zoning powers
from local governments within the State, their efforts have thus far been defeated.
Inasmuch as such efforts are continuing, it would behoove the City of Ithaca to remain
vigilant in seeking out information about any such possible legislation being considered by the
State Legislature and voice its opposition to the enactment of same.
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III.

Relevant Federal Caselaw Within the Second Circuit

This analysis of the City’s Code includes consideration of several relevant decisions of
federal courts situated within the State of New York and the United States Court of Appeals for
the Second Circuit.
For any local government in New York to possess any understanding of their ability to
control the placements of wireless facilities within their jurisdiction, it is critical that they first
know four things.
First, they must understand that the TCA does not, itself, provide any legal basis to deny
an application for an approval of a wireless facility but that the basis upon which such an
application can be denied rests entirely upon state and local laws.24
This means that if a local government wishes to control wireless facilities’ placement, it
must enact zoning code provisions that (a) require a permit25 or approval to construct such
facilities and (b) provide a basis upon which applications for such permits can be denied.
Second, it is not the TCA, but local zoning laws that exclusively govern what evidence a
local zoning board can ask an applicant to provide and consider when deciding such applications.
Third, it is not the TCA, but the local zoning laws that exclusively govern the weight that
a local zoning board may give to each item of evidence presented to it when deciding such
applications.
Fourth, when applicants file federal lawsuits (under the TCA) to challenge a local
government’s denial of their zoning application pertaining to a wireless facility, federal courts
situated within the State of New York are bound to apply a deferential standard to fact-finding
determinations that have been made by a local zoning board when it has rendered the decision
being challenged.26
As federal courts in the Second Circuit have made crystal clear, “If [a federal court] finds
that even one reason given for a denial is supported by substantial evidence, the decision of the
local zoning body cannot be disturbed.27”

See Sprint Spectrum v. Willoth, 176 F.3d 630 (2nd Cir 1999)
Chapter 325, §325-9(B)(1)(k)
26
See, e.g., Up State Tower Co. LLC v. Town of Southport, 412 F.Supp.3d 270 (2019) (a United States District
Court’s review of a local zoning determination is deferential, and federal courts may neither engage in their own
fact-finding nor supplant a Town Board’s reasonable determinations).
27
See T-Mobile N.E. LLC v. Town of Islip, 893 F.Supp.2d 338, 355 (2012)
24
25
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Unfortunately, far too many local governments in New York are entirely unaware of
these facets of their regulatory powers, and for that reason alone, they are powerless to exercise
them.
Thus, among the most common problems with many local zoning codes, including
Ithaca’s Code, is that they fail to provide guidance as to what evidence the Board should require
an applicant to produce, what weight should be given to each item of evidence, and of greatest
import, what fact-finding determinations the Board is required to make—if their decisions are to
withstand a challenge under the TCA.
By way of example, if an applicant were to assert that the City of Ithaca “must” grant
their application to construct a new cell tower within the City because they suffer from a gap in
personal wireless services and that their proposed installation is the “least intrusive means” of
remedying that gap, the City’s Code is wholly inadequate as to what factual evidence the City’s
Department of Planning and Development28 may request from the applicant to enable them to
determine whether or not the applicant has proven either of those claims.
Unlike local governments, wireless carriers and site developers are aware of the law
described hereinabove. Accordingly, applicants are now asserting that unless the local zoning
Code explicitly authorizes a local board to require an applicant to produce a specific type of
evidence, the Board cannot require the applicant to produce it.29
As representatives of the wireless industry also know, unless a zoning Board obtains
specific evidence, which a City’s Code currently does not require, the TCA would actually
prohibit the Board from denying a respective applicant’s application because the Board would
lack “substantial evidence” to support any such denial.
As such, it is imperative that the City of Ithaca amend its code provisions if the City’s
Board is going to possess the ability to regulate the placement of wireless facilities within the
City to any meaningful degree.

Under Chapter 325, §325-29.7, “All PWSF's require final approval pursuant to Chapter 276, Site Plan Review,
and issuance of a building permit and certificate of building compliance from the Director of Planning and
Development or designee.”
29
See, e.g., Orange Court-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp3d 274 (2015)(The
failure of the applicant to introduce evidence of poor coverage in the area could not serve as a basis to deny its
application, because the local zoning code did not require Verizon to provide evidence of dropped calls or customer
satisfaction); T-Mobile Central LLC. V. United Government of Wyandotte County, Kansas, 546 F3d.1299, 1310
(10th Cir 2008)(“the Board erred in requiring T-Mobile to demonstrate that its proposal was the least intrusive means
of filling a service gap because nothing in the local law permitted the Board to impose such a requirement); Verizon
Wireless LLC v. Douglas County Bod of Cnty Comm’rs, 544 F.Supp2d 1218 (2008)(a denial is not supported by
substantial evidence if it imposes a burden upon the applicant for which there is no requirement under local law).
28
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IV.

The Zoning Law of the City of Ithaca

Without exception, the best model for a local zoning provision that enables local zoning
authorities to regulate the placement of wireless facilities is a singular “all-inclusive” zoning
provision, which creates a special permit requirement for all wireless facility applications,
irrespective of the location proposed by any respective applicant.30
Singular format provisions are simple to understand, use, and even defend when a denial
of an application results in the affected applicant choosing to challenge that denial by filing a
federal lawsuit under the TCA.
A review of the “Telecommunications Facilities and Services” provision (hereinafter
referred to as “Article VA”)31 reflects that it attempts to follow this best model format.
Although in need of improvement, consistent with intelligent drafting, the provisions
within Article VA encompass, among other things, a legislative intent section,32 definitions,33 a
codified hierarchy of preferred siting locations34 , and both height restrictions35 and setback
requirements.36
Of the issues about which the Code is most lacking, the most serious of them is its
separate provision regarding telecommunication facilities within public rights-of-way37, a lack of
effective fact-finding guidelines, and evidentiary guidelines for the Board to follow when
deciding applications for the installation of telecommunications facilities.
The analysis below addresses the changes that would be required to be made to the City’s
Code if the City were desirous of: (a) vesting the Board with the maximum power available to
the City to control the placement of wireless facilities within the City, and (b) providing
guidelines that would enable the Board to exercise such power in a manner that did not violate
the finite constraints set forth within the applicable provisions of the TCA—meaning that to the
extent that zoning officials were to deny an application seeking approval for the installation of a
wireless facility, the denial would likely not only withstand legal challenge but would make the
actual filing of such a challenge unlikely.

Many jurisdictions enact separate code requirements and provisions for installations within public rights of way
verses installations upon private property, separate provisions for small cells and DAS (Distributed Antenna
Systems) verses Cell Towers, and new installations verses replacements and/or modifications of existing facilities.
31
See City Code Chapter 325, Article VA
32
Chapter 325, §325-29.4
33
Chapter 325, §325-29.5
34
Chapter 325, §325-29.8(A) and Chapter 325, §325-29.11(D)
35
Chapter 325, §325-29.8(C)(1)(e)
36
Chapter 325, §325-29.9
37
Chapter 152, Article II
30
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V.

Recommended Changes to The Code of the City of Ithaca
A. Legislative Intent Section

Whether they are denominated a Zoning Code, Zoning Ordinance, or Zoning Law,
virtually all local zoning laws contain a legislative intent38 or legislative purpose39 provision.
These provisions codify the specific intent behind the respective local government’s
enactment of a zoning law. They describe the types of potential adverse land impacts, which the
respective zoning law, and its provisions, are intended to prevent.
Consistent with same, the very beginning of most local zoning provisions pertaining to
the installation of cell towers and other wireless facilities typically set forth legislative intent
provisions that explicitly delineate the precise types of potential impacts that the respective
municipality seeks to prevent, which serve as the reason why the local government initially
enacted and continues to maintain a permit requirement for site developers and wireless carriers
who seek to install a wireless facility within the local jurisdiction.
Among the reasons why these provisions are essential are: (1) They provide guidance to
the local zoning authorities as to what they must consider when deciding whether to grant or
deny a wireless facility application which is before them; (2) They render the zoning authorities
more capable of defending any decision wherein they decide to deny an application for a
proposed wireless facility, and the applicant wants to challenge that denial by filing a federal
lawsuit under the TCA, and; (3) They reduce the likelihood that such a lawsuit would be filed in
the first place.
In furtherance of such objectives, the legislative intent section in Section §325-29.4.
should be amended to describe the potential adverse impacts that the City seeks to prevent, or at
least minimize, which serves as the reason why the City enacted a special permit requirement for
wireless facilities.
More specifically, the legislative intent provision should include descriptive words that
indicate the purpose and intent of Section §325-29.4. extends to:
•

38
39

Serve as a “Smart Planning” provision intended to achieve the simultaneous
objectives of enabling wireless carriers to provide personal wireless services
within the City while minimizing the number of facilities used to provide such
coverage, avoid unnecessary, redundant wireless infrastructure, and avoiding to
the greatest extent possible, any unnecessary adverse impacts upon residential
homes and residential communities.

Chapter 325, § 325-29.4
Chapter 325, § 325-29.4(C)
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•

Protect the interests of the public, property owners, communities, and the City,
against significant adverse impacts caused by the irresponsible placement of
wireless facilities, including, but not limited to, adverse aesthetic impacts,
reductions in property values of properties situated adjacent to, across from, or in
close proximity to, a site for a proposed wireless facility, the potential dangers
associated within structural failures, fire, icefall and debris fall from wireless
facilities, adverse impacts upon historic resources and/or scenic views, and/or the
use of properties which would be incompatible with nearby properties and thus be
out-of-character with same.

While several of these issues are already addressed or raised within Article VA, the
legislative intent provision at the beginning of Section §325-29.4. will be among the things a
court will review and consider when an applicant argues that the basis of a denial was not
supported by the legislative intent provision of the respective local zoning code.
By adding these issues into the Telecommunications Facilities and Services section, the
Code will essentially expand the variety of considerations that the Board can consider when
deciding whether to grant or deny a special permit for a proposed wireless facility.
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B. Fact-Finding Requirements and Evidentiary Guidance
Within the context of the current “5G rollout,” representatives of site developers and
wireless carriers have become more aggressive than ever, not only demanding approvals of their
applications but even “telling” local zoning officials what evidence they can and cannot consider
when deciding their applications.
Where a local zoning code is silent as to what types of evidence local zoning officials can
require an applicant to produce, site developers and wireless carriers now argue that if a local
zoning code does not explicitly require an applicant to produce a specific type of evidence, the
Board cannot require the applicant to produce it, or deny their application because they refused
to do so. Federal courts, including United States District Courts sitting in New York, have begun
ruling in favor of applicants based upon same.40
In addition, where a local zoning code is silent as to what fact-finding determinations
local zoning authorities must make, a local zoning board will often render a denial based upon a
valid determination while failing to make a specific determination concerning a TCA issue, such
as whether or not the applicant has established that it suffered from a significant gap in its
personal wireless service.
In such cases, although the Board had a perfectly valid legal reason for denying the
application, its failure to “dot the i’s and cross the t’s” rendered its decision fatally defective, and
such decisions are routinely overturned in federal court in proceedings that typically last less
than 120 days.
If the Board is to exercise the power to regulate the placement of wireless facilities within
the City, Article VA must be amended to, among other things, codify: (1) what fact-finding
determinations the Board is required to make, (2) the types of evidence they can require an
applicant to produce to enable the Board to render those determinations, and (3) how to
recognize when an applicant submits evidence that is false or materially misleading.41

See, e.g., Orange County-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp3d 274
(2015)(The failure of the applicant to introduce evidence of poor coverage in the area could not serve as a basis to
deny its application, because the local zoning code did not require Verizon to provide evidence of dropped calls or
customer satisfaction); T-Mobile Central LLC. V. United Government of Wyandotte County, Kansas, 546 F3d.1299,
1310 (10th Cir 2008)(“the Board erred in requiring T-Mobile to demonstrate that its proposal was the least intrusive
means of filling a service gap because nothing in the local law permitted the Board to impose such a requirement);
Verizon Wireless LLC v. Douglas County Bod of Cnty Comm’rs, 544 F.Supp2d 1218 (2008)(a denial is not
supported by substantial evidence if it imposes a burden upon the applicant for which there is no requirement under
local law).
41
In more than 90% percent of the zoning cases handled by the Author, a site developer or other applicant submitted
patently false or materially misleading evidence to the local zoning authority in support of their application.
40
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Chapter 325’s, Article VA - Telecommunications Facilities and Services section, is
deficient in describing the minimum factual determinations that the Board is required to make
under both the Zoning law and the TCA, within the context of deciding personal wireless service
facility applications under Chapter 325.
The Telecommunications Facilities and Services section also fails to effectively specify
what types of probative evidence the Board may require an applicant to produce when the Board
is deciding special permit applications pertaining to new wireless facilities.
Article VA should be amended to describe the minimum specific factual determinations
which the Board should make when entertaining an application for a special permit for a
personal wireless service facility.
These must include both: (1) local zoning determinations and (2) TCA determinations.
1. Local Zoning Determinations
The Code should provide that the Board shall make affirmative factual determinations in
a written decision wherein the Board describes whether or not the respective application met the
requirements of the Telecommunications Facilities and Services section and whether granting the
application would be consistent with the legislative intent section set forth within Section §32529.4.
By way of example, the Code should be amended to explicitly state that the Board shall
determine, in a written decision42:
a. Whether or not the proposed installation will, or will not, inflict a significant adverse
aesthetic impact upon adjacent or nearby properties or surrounding neighborhood or
community43;
b. Whether the proposed siting of the facility, both in terms of site location and the
specific area upon the site where the installation is proposed, would minimize the
adverse visual impact of the facility44;
c. Whether the proposed height proposed for the facility is the minimum height
necessary to remedy any significant gap in personal wireless coverage for any
identified wireless carrier45;

Chapter 325, §325-29.12(B)
Chapter 325, §325-29.4(C)(4) and Chapter 325, §325-29.6(A)(4)
44
Chapter 325, §325-29.8 and Chapter 325, §325-29.14(B)(3)(b)
45
Chapter 325, §325-29.8(C)(1)(e) and Chapter 325, §325-29.11(A)(1)
42
43
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d. Whether or not the proposed installation will, or will not, inflict a significant adverse
impact to the property values of adjacent or nearby properties46;
e. Whether or not the proposed installation will, or will not, inflict a significant adverse
impact upon historic resources or scenic views47;
f. Whether or not the proposed installation will, or will not, provide and maintain a
sufficient fall zone and/or safe zone around the facility to protect the public from the
potential dangers of structural failures, icefall, debris fall and/or fire48;
g. Whether or not the proposed installation will, or will not, create an unnecessary
redundancy in wireless infrastructure within the City;
h. Whether or not the granting of the special permit application at issue would be
consistent with the legislative intent of the Telecommunications Facilities and
Services section;
2. TCA Determinations
Although Sections §325-29.12(B) and §325-29.14. attempt to conform with the TCA,49
the Code should be amended to more specifically provide that when rendering fact-finding
determinations concerning any TCA-based issues, the Board shall state each of its specific
findings in a final written decision, and cite the evidence in the record, whether in the form of
documentary evidence or oral testimony, based upon which the Board made each factual
determination.
This will satisfy the TCA requirements that any decision denying an application for a
wireless facility be (a) in writing,50 and (b) based upon substantial evidence.51
As long as the Board makes a fact-finding determination and has more than a scintilla of
evidence to support its determination,52 federal courts grant substantial deference to such
determinations and are loathe to set them aside.

Chapter 325, §325-29.4(C)(6) and Chapter 325, §325-29.6(A)(6)
Chapter 325, §325-29.8(A)(2).
48
Chapter 325, §325-29.9.
49
47 U.S.C.A § 332(c)(7)(B)(ii) and (iii)
50
As is required under 47 U.S.C.A. §332(c)(7)(B)(iii).
51
Id.
52
See, e.g., Orange County-Poughkeepsie Ltd P’ship v. Town of Fishkill, 84 F.Supp.3d. 274 (2015), Cellular Tel.
Co v. Town of Oyster Bay, 166 F3d 490 (2nd Cir. 1999), Cellular Tel. Co v. Town of Oyster Bay, 166 F3d 490 (2nd
Cir. 1999), American Towers, Inc. v. Wilson County, Slip Copy 59 Communications Reg. P & F 878 (U.S.D.C.
M.D. Tennessee January 2, 2014)[3:10-CV-1196].
46
47
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To ensure that any determination made by the Board complies with the requirements of
the TCA, the Code should state that the Board shall make fact-finding determinations as to
whether or not the respective applicant has met its burden of proof, based upon the evidence
presented to the Board, for any of the following claims made by the applicant:
a. Whether the applicant has proven, based upon the evidence presented to the Board
that an identified wireless carrier suffers from a “significant gap” in its personal
wireless service coverage;
b. Whether the applicant has proven, based upon the evidence presented to the Board
that the proposed installation will remedy that significant gap or gaps in an identified
wireless carrier’s personal wireless coverage;
c. Whether the proposed facility presents “a minimal intrusion on the community”;
d. Whether the applicant has proven, based upon the evidence presented to the Board
that its proposed installation is the least intrusive means of remedying any such gap;
e. Whether the applicant has proven, based upon the evidence presented to the Board
that there are no potential alternative less intrusive locations than the site proposed,
or;
f. Whether the applicant has proven, based upon the evidence presented to the Board,
that the proposed height for a facility is the lowest height possible to remedy the gap.
Even if the Board determines that the respective application should be denied for some
reason, which is entirely unrelated to any wireless coverage gap issues, the Board must still
make these determinations because its failure to do so will likely subject their decision to
successful attack under the TCA.
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3. Evidentiary Standards
The Code should codify minimum evidentiary standards to assist the Board in rendering
its determinations for TCA-related determinations that should include, but not necessarily be
limited to, the following:
a. Significant Gap Claims
If the applicant asserts a claim that a proposed wireless facility is necessary to remedy a
“significant gap” in an identified wireless carrier’s wireless coverage, the Board must make
several factual determinations, including whether or not the applicant has provided sufficient
probative evidence to meet its burden of proving not merely that the applicant suffers from a
“gap” but whether it has proven that it suffers from a “significant gap” in personal wireless
coverage.
While the TCA does not define what constitutes a “significant gap” in services, federal
courts in the Second Circuit have determined both: (1) what constitutes a gap in service and (2)
how a local zoning board can determine whether or not any such a gap is a “significant gap.”
In the Second Circuit, federal courts have defined a coverage gap as follows:
“A coverage gap exists when a remote user of those services is unable to either connect
with the land-based national telephone network, or to maintain a connection capable of
supporting a reasonably uninterrupted communication. When a coverage gap exists
customers cannot receive and send signals, and when customers pass through a
coverage gap their calls are disconnected.”
New York SMSA Limited Partnership v. Town of Oyster Bay Zoning Board of
Appeals, 2010 WL 3937277, at page 5, citing Omnipoint Holdings, 2008 U.S. Dist.
LEXIS 111741, at *3.
As further ruled by federal courts, a local zoning board can find that an existing service
gap is “substantial” where, inter alia, the coverage needed by a carrier is not limited to a small
number of houses in a rural area or merely the interior of buildings in a sparsely populated area.
See, e.g., Nextel Partners, Inc. v. Town of Amherst, 251 F.Supp.2d 1187 (W.D.N.Y.2003). cf
Willoth, 176 F.3d 630, 643--44 (2d Cir.1999) (“[w]here the holes in coverage are very limited in
number or size (such as the interiors of buildings in a sparsely populated rural area, or confined
to a limited number of houses or spots as the area covered by buildings increases) the lack of
coverage likely will be de minimis ....”).”
The existence or absence of a “significant gap” in service is a factual determination by
the respective zoning board, on a case-by-case basis, based upon whatever evidence is presented
to it or the lack of evidence presented to it.
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In addition, a carrier’s claim that it needs the proposed tower for “future capacity” or to
“improve coverage” cannot establish that it suffers from a significant gap in service, without any
actual affirmative claim that its customers cannot connect to its network, or that when their
customers pass through a specific gap, their calls are disconnected.
As such, the City Code should be amended to authorize the Board to require the applicant
to provide probative evidence, in the form of hard data recorded during an actual drive test,53 to
establish (a) the existence of a significant gap in a specific carrier’s wireless coverage, (b) the
location of the gap, and (c) the geographic boundaries of the gap.
If, and only if, the Board were to receive such data, would it then (a) be placed in a
position to ascertain if the proposed installation would be consistent with the smart planning
provisions of the Code, and contemporaneously (b) be placed in a position to defend any
decision the Board renders, from a claim that a denial of the respective application violated the
TCA by “effectively prohibiting” the applicant from providing personal wireless services within
the City.
Under the “effective prohibition” constraint of the TCA, the Board would legally be
required to grant an application for the construction of a new cell tower if the applicant proved
BOTH that: (a) it suffers from a significant gap in its personal wireless services, and (b) its
proposed new cell tower, at the site it has chosen, and the height it desires, is the least intrusive
means of remedying such gap.
But it is the Board, not the applicant, which possesses the authority to determine if the
applicant has met its burden of proving both of those things to the Board.
In making such determinations, the Board can find, by way of example, that an applicant
has not proven that it meets both prongs of the test, based upon a host of factual determinations,
which can include, among other things: (a) any holes in coverage are limited in size, or confined
to a limited number of homes, or are situated in a rural sparsely populated area, (b) that any lack
in coverage would be de minimis, (c) that there are potential, less intrusive, alternative locations
for the placement of a wireless facility which would fill the gap, (d) that a facility of a lesser
height, or multiple shorter facilities at less intrusive sites, would be sufficient to remedy any
alleged gap or gaps.54

A drive test is a simple and inexpensive process through which applicants compile hard data that accurately
depicts the existence or absence of a significant gap in a specific carrier’s personal wireless services. To perform
such a test, one simply attaches a recording device to a cell phone, which records wireless signal strength every few
milliseconds. The tester then drives through an area within which a carrier is believed to suffer from a significant
gap in its personal wireless services. In a two hour drive, the device can record a massive number of readings which
collectively reveal: (a) if there is a meaningful gap in wireless service, (b) the location or locations of any such gaps,
and (c) their geographic boundaries.
54
See Orange County-Poughkeepsie Limited Partnership v. Town of East Fishkill, 84 F.Supp.3d 274 (2015).
53
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Moreover, an applicant’s bald conclusory claims that a potentially less intrusive
alternative site cannot be used because it “would not meet” the applicant’s “coverage objectives”
should be uniformly rejected because such terminology is inherently meaningless.55
b. Capacity Deficiency Claims
In a similar vein, where an applicant asserts a claim that a proposed wireless facility is
necessary to remedy a capacity deficiency, the Board should require the applicant to provide
probative evidence, that being hard data in the form of actual dropped call records56 from the
carrier which purportedly suffers from the capacity deficiency being alleged.
c. FCC Compliance Reports
Applicants seeking to install new wireless facilities invariably assert that their proposed
wireless facility will be FCC compliant, meaning that it will not expose the City’s residents and
the general public to radiation levels that exceed the levels deemed safe by the FCC.57
In furtherance of same, they will invariably submit “FCC Compliance Reports.”
Very often, these FCC compliance reports contain patently false information, which is
submitted in a deliberate effort to mislead a local zoning board to falsely believe that a proposed
facility will be FCC-compliant when in reality, it will expose members of the general public to
radiation levels that exceed the levels deemed safe by the FCC.

Among the most important of “coverage objectives” desired by site developers is to place their facilities at the
least expensive sites possible, irrespective of whatever adverse impacts they might inflict upon adjacent and nearby
properties.
56
Similar to drive test results, dropped call records are inexpensive to provide, and provide accurate hard evidence
of the existence or absence of a capacity deficiency in a carrier’s personal wireless services. Wireless carriers
possess dropped call data and can provide simple printouts reflecting the number, and percentage of dropped calls
they sustained in any geographic area for any period of time. This data shows what percentage of calls in a specific
area failed, meaning that their customers were unable to initiate, maintain and conclude calls without loss of service.
The TCA does not require local governments to grant applications for wireless facilities because an applicant wants
to have perfect coverage, or seamless coverage, meaning a 100% call success rate, or absolutely no gaps in
coverage. The TCA typically only requires approvals of applications for wireless facilities where the respective
applicant establishes that it suffers from “a significant gap” in personal wireless services, and their proposed
application is the least intrusive means of remedying such gap.
57
Section §332(c)(7)(B)(iv) of the TCA provides that local governments cannot regulate wireless facilities based
upon concerns over environmental impacts (which applicants assert means “health concerns”) to the extent that a
facility is FCC compliant.
55
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The two most common deceits employed to mislead local zoning authorities into
believing that a non-FCC compliant facility will be FCC-compliant are: (1) proffers of FCC
compliance under the wrong standard58 and (2) false radiation calculations based upon a false
“minimum distance factor.” 59
The Code should mandate that any FCC compliance report submitted by any applicant
disclose two (2) specific items of information on the cover page of any such report.
First, the cover page of the report must specify which set of FCC standards the applicant
is claiming applies to its proposed facility, those being either the General Population Exposure
Limits or the Occupational Exposure Limits.60
Second, the cover page of the report must specify the minimum distance factor, measured
in feet, which the applicant used to calculate the radiation emission levels to which the proposed
facility would expose members of the general public or others.
Finally, since the Board cannot surmise the potential harm to which a non-FCC compliant
facility may expose the general public, the Board must require that any FCC Compliance report
be verified under oath, and under penalties of perjury, by the person who prepared any such
report. A sworn verification must be attached to the report.

In the Author’s experience, applicants often mislead local zoning authorities by claiming that the radiation levels
to which a proposed facility will expose members of the general public will be “within the FCC’s limits,” while
failing to disclose to that authority that the “limits” they are referring to are the much higher “Occupational
Exposure Limits.” In a case in Garden City, New York, an applicant’s RF engineer testified that the radiation levels
which a proposed facility would emit would be “well below the FCC’s limits.” Upon cross examination by the
Author, the RF engineer conceded that the limits he was referring to were the occupational exposure limits, and that
if the facility was to be installed, it would expose residents who would occupy an apartment underneath the
installation to radiation levels that would exceed the general population exposure limits by 400 to 600 percent.
59
The most common way that applicants deceive local governments into believing that a non-FCC compliant
facility will be FCC compliant, is by preparing a false FCC compliance report based upon a false “minimum distance
factor.”
For an RF engineer to calculate the radiation levels to which a proposed new facility will expose members of the
general public, they must start their calculation with the minimum distance factor, that being the closest distance to
which a member of the general public will be able to get near the transmitting antenna(s).
In a case in the Village of Southampton, New York, where an applicant wanted to install cell antennas in the steeple
of the oldest Presbyterian church in the United States, an applicant submitted an FCC compliance report, wherein it
calculated the projected radiation level for the proposed antennas based upon a minimum distance factor of
approximately fifty (50) feet, which was the distance from all the way up in the steeple, and all the way down to the
sidewalk in front the church. The Author was constrained to point out that, as was known to virtually everyone in
the Village, the church steeple houses an antique clock, which has been manually “hand-wound” every eight (8)
days for more than one hundred years, since it was installed back in the year 1871. Tourists regularly view the clock
during regular historic tours within the church. When doing so, their heads would pass as closely as 3-4 feet from
the transmitting antennas, instead of the fifty (50) feet minimum distance factor, which was used to falsely calculate
the levels of radiation to which they would be exposed.
58
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d. Propagation Maps
Although vaguely addressed in Section §325-29.10(B), the Code should be amended to
provide that to the extent that an applicant seeks to submit one or more propagation maps in
support of its application, the applicant would be required to submit both: (a) the hard data that
was employed to create such map or maps, as opposed to merely providing a description of
computer modeling through which the map was created, and (b) a certification, under penalties
of perjury, that the data is accurate.
Because of overwhelming inaccuracies found within wireless carriers’ coverage maps,
both the FCC and the California Public Utilities Commission have come out in support of
requiring wireless service carriers to conduct drive tests. The FCC had issued a proposal in July
2020 which stated, “In order to help verify the accuracy of mobile providers’ submitted coverage
maps, we propose that carriers submit evidence of network performance based on a sample of
on-the-ground tests (drive tests) that is statistically appropriate for the area tested.” Additionally,
the California Public Utilities Commission expressed in their comments to the FCC that “drive
tests are required to capture fully accurate data for mobile wireless service areas.”
e. Visual Impact Analyses
The City’s Zoning Code contains provisions that reflect that the City recognizes when
adding new wireless service, there remains an inherent import in the avoidance of adverse health
risks and the creation of significant adverse visual impacts to the community.
In accord with such objectives, the Code encompasses limited requirements intended to
enable the Board to assess the potential adverse aesthetic impacts that a proposed cell tower or
other wireless facility may inflict upon nearby properties.
Chapter 325, Section §325-29.10 of the City Code should be amended to require
applicants seeking a special permit to construct a new cell tower to provide a visual impact
assessment of its proposed installation.
Section §325-29.10(C)(2) provides for sightlines which “shall show all intervening trees
and buildings,” as well as existing (pre-condition) and proposed (after condition) photographs
“to show what will be seen from residential buildings if the proposed PWSF is built.”61
However, Section §325-29.10(C)(2) would benefit further if amended to more
specifically require applicants to submit images taken from the perspective of the nearest homes
or properties which happen to be situated in closest proximity to the proposed site and by virtue
of which, are likely to sustain the most dramatic adverse impacts from the proposed installation.

61

Chapter 325, Section §325-29.10(C)(2)
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As logic would dictate, the whole purpose for which an applicant is required to submit a
visual impact analysis to a local zoning board is to provide the Board with an accurate depiction
of the actual adverse aesthetic impact that a proposed cell tower or other wireless installation will
inflict upon nearby properties or the surrounding community.
To falsely portray the proposed installation will have a dramatically less severe adverse
impact than that which it will actually inflict, applicants routinely submit visual impact reports
which contain photographic images, wherein they deliberately omit any images taken from the
perspective of the closest properties that would suffer the most severe adverse impact from the
installation.62
In Omnipoint Communications Inc. v. The City of White Plains, 430 F2d 529 (2nd Cir.
2005), the United States Court of Appeals for the 2nd Circuit explicitly ruled that where a
proponent of a wireless facility presents visual impact depictions wherein they omit any
images from the actual perspectives of the homes which are in closest proximity to the
proposed installation, such presentations are inherently defective, and should be disregarded by
the respective government entity that received it.
In a case where an applicant submitted a “visual impact study” to a local zoning
authority in support of an application to build a cell tower on a golf course, which abutted
several residential homes, the United States Court of Appeals for the 2nd Circuit explicitly
pronounced:
“…the Board was free to discount Omnipoint’s study because it was conducted
in a defective manner. . . the observation points were limited to locations
accessible to the public roads, and no observations were made from the
residents’ backyards much less from their second story windows.” Id.
Omnipoint Communications Inc. v. The City of White Plains,
430 F2d 529 (2nd Cir. 2005).
Even though the Omnipoint decision was handed down by the federal court fifteen (15)
years ago, applicants still submit visual impact analyses wherein they deliberately omit any
images taken from the homes and/or other properties in close proximity to their proposed towers
in a deliberate effort to mislead the respective local zoning authority to believe that their
proposed new tower will have a far less significant adverse impact than it actually will.
Where applicants seek to install a 100-175 foot cell tower directly adjacent to a residential home, and they submit
a “visual impact analysis” to the local zoning board in support of their application, they virtually never include any
photographic images taken from the perspective of the adjacent home.
In a case in Bedford, New York, local zoning officials affirmatively requested that a specific applicant provide the
Board with photos taken from homes whose views would suffer the most dramatic aesthetic impacts. When
reviewing the photos, which were then provided by the applicant, the local zoning board recognized that whoever
took the photos from one particular home, had positioned the camera so that a tree was in the direct line of sight
between the camera and the tower location, blocking the view of same. Other photos were taken out of focus, or
darkened, which, as apparently intended, created the appearance that the adverse aesthetic impacts were far less
severe than they actually were.
62
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To ensure that its Board is provided with an accurate depiction of the potential adverse
aesthetic and/or other impact that a proposed cell tower will inflict upon any nearby homes or
other properties, Article VA of the Code should be amended to provide that the Board can not
only require a visual impact analysis and a balloon test, but to explicitly require applicants to
include, within any visual impact analysis or balloon test, photos taken from the perspective of
the properties situated in closest proximity to the proposed installation, unless the applicant can
show proof that it attempted to secure such images, but that the owners of such properties
refused to grant them access to obtain such images.
To the extent that an application pertains to a small cell facility, or a DAS System,63
rather than a cell tower, the Code can provide that no balloon test be required. However, it
should still require a visual impact analysis, which contains images taken from the perspective of
any residential homes adjacent, or in close proximity to, any such proposed installation.
This is because, within the context of the 5G rollout, many small cells and DAS nodes are
being installed in extremely close proximity to residential homes. As a result, they have the
potential to, and very often do, inflict significant adverse aesthetic impacts to nearby homes and
cause reductions in property values thereof.
f. Verification Requirements
Unfortunately, in ninety (90%) percent of the local zoning applications reviewed by the
Author, applicants, their representatives, and even their engineers have submitted patently false
or materially misleading documents, evidence, and misrepresentations to the respective local
zoning authority.
In view of such practices by persons in the wireless industry, Chapter 325’s
Telecommunications Facilities and Services section should include a requirement that all
submissions proffered to the City by an applicant be verified and should include a statement that
any person signing or submitting documents verifies, “under penalties of perjury,” the truth of
the representations made therein. This requirement should be mandatory for all “propagation
maps” submitted by an applicant because propagation maps are routinely manipulated to falsely
portray wireless coverage as far less than what actual wireless coverage exists.

DAS is a term commonly used to denote a Distributed Antenna System, which is a system that includes multiple
transmission units which are individually referred to as Nodes.
63
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C. Notice Provisions and Hearing Requirements
Well drafted wireless provisions invariably include notice provisions and public hearing
requirements, which serve two critical functions.
First, notice provisions enable all property owners who may be affected by adverse
impacts caused by the irresponsible placement of a wireless facility in close proximity to their
homes or other property to become aware of a proposed installation before it occurs, and it
affords them an opportunity to voice any objections which they may possess.
Second, it affords the local Board with the ability to receive evidence from such property
owners that can serve as “substantial evidence” within the meaning of the TCA, based upon
which the Board could deny an application (if they determine that a denial would be appropriate)
without violating the TCA.
Therefore, it is recommended that the Telecommunications Facilities and Services
section be amended to include its own public notice and hearing provision regarding personal
wireless service facilities applications. Specifically, it should require that an applicant provide
the City with the names and addresses of all property owners whose property is situated within
1,500 feet of the parcel’s property line on which a proposed new cell tower is to be located.
Additionally, applicants shall be required to provide all of such property owners with written
notice of the public hearing, by certified mail, return receipt requested.
Such notice requirements can be varied based upon the size of the proposed facility. For
example, an application to install a 150-foot cell tower might reasonably require an applicant to
serve notice upon all property owners within 1,500 feet, by certified mail, return receipt
requested. In contrast, a proposal to install a DAS node on a pre-existing utility pole might only
require such notice to be provided to property owners whose properties are adjacent to, or within
300 feet of, the proposed site.
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VI.

Optional Additions to the City Code of Ithaca
A. ADA and FHAA Accommodations

Both the ADA and FHAA require local governments, their agencies, and public utilities64
to make reasonable accommodations for persons who are disabled.
Electromagnetic Hypersensitivity Syndrome (EHS) has been recognized as a disability
under the ADA, for which disabled persons are entitled to request reasonable accommodations
under the ADA65 and the FHAA.
Title II of the ADA prohibits discrimination against qualified individuals with disabilities
in all programs, activities, and public entities’ services. It applies to all state and local
governments, their departments, and agencies.
A provision should be added to the City Code to establish a procedure to enable disabled
persons suffering from EHS to submit requests for reasonable accommodations and file
grievances for lack of accommodations, to be reviewed by the City’s ADA Coordinator.
B. Random Radiation Testing of Wireless Facilities
As described hereinabove, the FCC exercises no meaningful oversight over the levels of
Radiofrequency (RF) radiation66 to which wireless facilities expose members of the general
public.
Recognizing same, local governments have begun enacting testing requirements, which
provide for random testing of radiation levels emanating from wireless facilities within their
jurisdiction to protect their citizens against exposure to illegal levels of radiation emanating from
non-FCC-compliant facilities.

Site developers and wireless carriers uniformly assert that they are public utilities, and they are uniformly
recognized as such by State Boards and commissions which are charged with the duty of regulating public utilities.
65
See, e.g., G v. The Fay School Inc., 282 F.Supp.3d 381 (2017)
66
The FCC has defined Radiofrequency (RF) Radiation, for its purposes, as electromagnetic energy, that can be
further defined as waves of electric and magnetic energy moving together through space, where such
electromagnetic waves have frequencies that range from 3 kilohertz (kHz) to 300 gigahertz (Ghz) FCC OET
Bulletin 65, Supplement B, (Edition 97-10) at page 8. The FCC has set maximum limits for human exposure to RF
radiation based upon recommended exposure criteria issued by the NCRP and ANSI/IEEE, each of which identified
the same threshold level “at which harmful biological effects may occur.” See FCC OET Bulletin 56, August 1999.
Based upon same, the FCC adopted Maximum Permissible Exposure (MPE) limits, which are expressed in terms of
electric field strength, magnetic field strength and power density Id. While federal law requires all wireless facilities
to comply with such RF exposure limits (47 C.F.R. §1.1310), there is no agency that actually enforces such
requirement. As a general rule, the FCC does not test wireless facilities for compliance with either set of exposure
limits.
64
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A facility is non-FCC-compliant when it exposes members of the general public to
radiation levels that exceed the General Population Exposure Limits.67
The City may choose to enact random testing requirements that provide for either: City
funding testing (Type 1), owner/operator testing (Type 2), or private citizen testing under a qui
tam type provision (Type 3).
Type 1 Testing
Under the Type 1 type of provision, City governments enact a provision that provides
that the respective local government will perform random testing of wireless facilities at the
City’s own expense, wherein it pays an RF engineer to test the radiation levels emanating from
wireless facilities within the jurisdiction.
If the City’s engineer finds that a facility is exposing members of the general public to
radiation levels that exceed the General Population Exposure Limits, the City places the owner
of the facility on notice and affords them a hearing at which the City requires them to show cause
why the special permit for their facility should not be revoked, and its installation removed.68
Type 2 Testing
Type 2 testing is the same as Type 1, except that the provision imposes the cost of the
testing upon the owner of the facility being tested.
Type 3 Testing
Type 3 testing is a qui tam type provision that deputizes all members of the City. This
type of provision provides that, at any time, any citizen can retain the services of an RF engineer
and have any facility tested to ascertain if it is exposing members of the general public to
radiation levels that exceed the General Population Exposure Limits.

47 CFR § 1.1301(e)(2) dictates that the general population limits apply as follows:
“General population/uncontrolled exposure. For FCC purposes, applies to human exposure to RF fields
when the general public is exposed or in which persons who are exposed as a consequence of their
employment may not be made fully aware of the potential for exposure or cannot exercise control over their
exposure. Therefore, members of the general public always fall under this category when exposure is not
employment-related.”
68
While 47 U.S.C. §332(c)(7)(B)(iv) bars local governments from regulating wireless facilities based upon
environmental effect, such ban only applies to the extent that such facilities are FCC-compliant, meaning that the
radiation levels to which they are exposing members of the general public are within the General Population
Exposure Limits.
67
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If a facility is found to exceed such limits, the citizen can sue the facility owner to secure
its removal. So long as the citizen establishes that the facility was exceeding the General
Population Exposure Limits, the facility owner must reimburse the citizen for their attorneys’
fees.
C. Siting Hierarchy for the Placement of Wireless Facilities
Sections §325-29.7, §325-29.11, and §325-29.12 consist of a loosely formed siting
hierarchy that requires applicants to provide written documentation of wireless facilities located
throughout the City, as well as, one mile outside the City of Ithaca’s corporate limits.69
Additionally, applicants are required to submit at least two alternatives that differ from
the proposed personal wireless service facility for comparison and analysis.70
However, these provisions mainly focus on aesthetics, failing to require the applicant to
demonstrate the existing facilities’ inability to provide, or the lack of potential to provide,
adequate coverage and/or capacity to the City of Ithaca. Furthermore, the provision falls short of
ensuring the applicants do not take advantage of the Board’s “good faith” in using the “least
intrusive means necessary.”
Historically, site developers have been known to submit patently false and materially
misleading information and documentation to Boards in order to ensure their permit’s approval.
In order to remedy the potential of your Board being misled, amending the Code to
include a single, more effective, and practical siting hierarchy provision, which many local
governments include within their respective zoning ordinances, ensures that to the greatest extent
possible, wireless facilities are sited at locations that are most compatible with surrounding
properties and/or uses.
Typically, these provisions include a ranking of potential locations for the placement of
wireless facilities, from the most desirable to the least desirable, designating them from Tier 1 to
Tier 5 type locations. After incorporating such a ranking system into their Code, local
governments then include a provision that requires each applicant who seeks to install a wireless
facility at a less desirable location to establish that no higher-ranking sites are available to satisfy
whatever coverage needs the respective applicant is seeking to remedy.

69
70

Chapter 325, §325-29.10.(B)(5),(6)
Chapter 325, §325-29.11
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VII.

The FCC’s “Interpretative Order” of September 26, 2018

Any analysis of the City of Ithaca’s power to control the placement of wireless facilities
within the City must include a review of the FCC’s recent “interpretative order,” pertaining to
the “effective prohibition” language within section 47 U.S.C §332(c)(7)(B)(i)(II) of the TCA.
Under 47 U.S.C. §332(c)(7)(B)(i)(II) of the TCA, local governments cannot prohibit or
have the effect of prohibiting the provision of personal wireless services.
For more than two decades, local governments have enacted and applied local zoning
laws to control the placement of wireless facilities, without violating the “effective prohibition”
language of that provision.
To the extent that an applicant filed a federal lawsuit claiming that a denial of their
specific application effectively prohibited them from providing personal wireless services in
violation of the TCA, federal courts from across the entire United States have interpreted that
language within the TCA and specifically defined what constitutes an “effective prohibition”
under the TCA.
Within the context of the current 5G rollout, site developers and wireless carriers now
seek to install an unprecedented number of new wireless facilities, many of which will be placed
closer to homes than any previous wireless facilities, and at elevations that could place them
virtually “outside bedroom windows” of residential homes nationwide.
Being well aware that local governments would employ their local zoning laws to restrict
site developers’ access to residential areas for the installation of 5G wireless facilities in
extremely close proximity to homes, it is believed that the wireless industry has made efforts to
induce the FCC to limit further the powers of local governments in restricting the placement of
such facilities.
They ultimately succeeded to a limited extent, when on September 26, 2018, the FCC
issued an order wherein it essentially attempted to strip local governments of much of their
ability to enforce their smart planning provisions and/or to regulate the installation of wireless
facilities within their respective jurisdictions and to wipe out 24-years-worth of local zoning
regulations.
If it were to be read literally, the “interpretative order” essentially empowers site
developers and wireless carriers to install new facilities, anytime, anywhere, and at any height,
virtually free of any “interference” from local governments.
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Among other things, the order purports to strip local governments of the authority to
require applicants seeking to install a wireless facility to prove both that they suffer from a
significant gap in their personal wireless services and that the proposed installation is the least
intrusive means of remedying such gap and/or that there are no less intrusive alternative
locations available at which they can install a facility to remedy their gap.
To do so, the FCC affirmatively stated that:
“…an effective prohibition occurs where a state or local requirement materially inhibits
a provider’s ability to engage in any of a variety of activities related to the provision of a
covered service. This test is met not only when filling a coverage gap but also when
densifying a wireless network, introducing new services or otherwise improving service
capabilities . . . Thus, an effective prohibition includes materially inhibiting additional
services or improving existing services.”
FCC Order 18-133 Adopted September 26, 2018.
This new “interpretation” by the FCC conflicts with more than twenty years of federal
courts’ rulings from across the country. United States District Courts are presumably bound by
their respective Circuit Court’s interpretations,71 as opposed to this new interpretation from the
FCC.
Significantly, this is not the first time that the FCC has tried to “re-interpret the TCA” in
a manner to say something that it does not. In Arcadia Towers v. Colerain Township Board of
Zoning Appeals, 2011 WL 2490047, a plaintiff brought a federal action under the TCA based
upon a new interpretation of the TCA, wherein the FCC interpreted the TCA to cover broadband
services, even though the TCA does not say that it covers such services.
In dismissing that case, the Court ruled:
“It certainly makes sense as a policy objective for broadband services to have protections
under the law equivalent to that provided by the TCA. However, as laudable as such goal
may be, the Court finds this is a case where the law has not kept up with changes in
technology. Under such a circumstance it is not up to the FCC to construe the TCA to
say something it does not say, nor up to the Court to find broadband communication
encompassed by the law. It is up to Congress to act.”
Arcadia Towers v. Colerain Township Board of Zoning Appeals, 2011 WL 2490047.
Where a local government has denied a zoning application for the installation of a new wireless facility, and the
applicant sues the local government in federal court claiming that the denial has the effect of prohibiting the
provision of personal wireless services in violation of Section 332(c)(7)(B)(i)(ii) of the TCA, the applicant has the
burden of proving both (a) the existence of a significant gap in service coverage, and (b) that its proposed
installation is the least intrusive means of remedying that gap and/or there are no less intrusive alternative sites
available. See, e.g., Crown Castle NG West LLC v. Town of Hillsborough, 2018 WL 3777492, T-Mobile USA Inc.
v. City of Anacortes, 572 F3d.987 (9th Cir 2009). Where an applicant cannot meet that burden, any claimed violation
of the effective prohibition provision of the TCA must fail. See, e.g., T-Mobile Northeast LLC v. Fairfax County
Board of Supervisors, 672 F3d 259 (4th Cir. 2012).
71
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Consistent with same, when an applicant tried to pursue a TCA claim in a federal court
citing the recent FCC order, and without affirmatively asserting that it suffers from a “significant
gap” in coverage, its case was dismissed by the federal court. See Extenet Systems Inc. v. The
City of Cambridge Massachusetts, U.S.D.C. District of Massachusetts, Case 19-cv-11836
(Decision dated 8/26/2020)[Decision not yet reported] See also Helcher v. Dearborn County, 500
F.Supp.2d 1100 (2007), Affirmed 595 F3d 710 (7th Cir. 2010).
As the United States District Courts will likely recognize, as the District Court in
Massachusetts did, they remain bound by the Circuit Courts’ interpretation of “effect of
prohibiting,” and the FCC was without power to revoke powers which the United State Congress
explicitly preserved to state and local governments under 47 U.S.C.A. 332(c)(7)(A), under the
guise of “interpreting” the “effect of prohibiting” language within Section §332(c)(7)(B)(i)(II).72
Moreover, as was already held, in adopting its 2018 Order, the FCC acted in a manner
that was arbitrary and capricious (and violated the National Environmental Policy Act).73
See, e.g., Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81, 91 (2002).[An agency may never exercise
authority inconsistent with Congressional Intent, regardless of the issue the agency is seeking to address.], See also
Am. Library Ass'n v. F.C.C., 406 F.3d 689, 708 (D.C. Cir. 2005) and La. Pub Serv. Comm'n. v. FCC, 476 U.S. 355,
90 (1986)[Courts have consistently held that agencies may only act within the authority given to them by Congress.
The FCC, like other federal agencies, "literally has no power to act… unless and until Congress confers power upon
it."], and See Cellular Tel. Co. v. Town of Oyster Bay, 166 F.3d. 490, 495 (2nd Cir. 1999)[under the powers
preserved to local governments under the Telecommunications Act, aesthetics is an appropriate ground upon which
a local government has the power to deny a zoning application for the installation of a wireless facility, so long as
there is substantial evidence of negative aesthetic impact].
73
Congress enacted the National Environmental Policy Act (hereinafter "NEPA") to "encourage productive and
enjoyable harmony between man and his environment" and "promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health and welfare of man." United Keetoowah Band of
Cherokee Indians in Oklahoma v. Fed. Commc'ns Comm'n, 933 F. 3d 728, 734 (D.C. Cir. 2019). The objective of
the National Environmental Policy Act (hereinafter "NEPA") is to assure a safe and healthful environment. See 42
U.S.C. §§ 4321, 4331. NEPA review "does not dictate particular decisional outcomes, but merely prohibits
uninformed-rather than unwise-agency action." Id. Under 42 U.S.C. §4332, NEPA requires federal agencies to
prepared detailed statements on potential environmental impacts of a proposed action that is considered a "major
federal action." See also 47 CFR §1.1305 A "major federal action" is considered to be any action that significantly
affects the quality of the human environment. See 42 U.S.C. §4332. See also 47 CFR §1.1305, which is specific to
the FCC and requires that any commission action which is deemed to have a significant effect on the quality of the
human environment requires an Environmental Impact Statement. At the very least, an agency must prepare a
preliminary Environmental Assessment to determine if there is any potential for a negative environmental effect and
therefore an Environmental Impact Statement would be required. See 40 C.F.R. §1508.9. As explicitly set forth in
40 C.F.R. §1500.1(b), an agency must ensure that environmental information is available to public officials and
citizens before decisions are made and before actions are taken. According to the FCC's own website "responsibility
for NEPA compliance rests with the FCC." The FCC's most recent order eliminated NEPA review for small cells.
The FCC decision to eliminate NEPA review for certain small cells was "based on the Commission's conclusion that
such review was not statutorily requested and would impede the advance of 5G networks, and that its costs
outweighed any benefits." United Keetoowah Band of Cherokee Indians in Oklahoma, 933 F.3d at 737. However,
the FCC failed to assess any harms that could come from the densification of the use of small cells for 5G. Id at 741.
Further the Court in Keetoowah, noted that the FCC "does not reconcile its assertion that planned small cell
densification does not warrant review because it will leave little to no environmental footprint" Id at 742.
Ultimately, the Court determined that the FCC's order deregulating small cells was arbitrary and capricious. Id.
72
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Furthermore, the 2018 Order takes its interpretation of “effective prohibition” and applies
it, specifically and separately, to fee requirements and aesthetic requirements, formulating
distinct guidelines for each.
When determining whether fee requirements comply with the TCA, the FCC has
established these (3) guidelines to limit municipalities’ from garnering any revenue from
wireless service providers outside of the municipalities’ out-of-pocket costs:
1. Whether the fees are a reasonable approximation of the state or local government’s costs.
2. Whether objectively reasonable costs are the only costs factored into the fees.
3. Whether fees are no higher than the fees charged to similarly situated competitors.
The FCC further explains, where state and local governments sought to apply a “perfacility” fee in the past, this model is no longer tolerable. Prior generations of wireless facilities
were typically implemented through macro towers that had the capability to provide service
coverage to larger areas. However, the FCC argues that it is anticipated small wireless facilities
will require “roughly double the number of macro cells built over the last 30 years” than what
currently exists. When reviewed in the aggregate, the FCC states, “a per-facility fee may affect a
prohibition on 5G service or the densification needed to continue 4G service even if that same
per-facility fee did not effectively prohibit previous generations of wireless service.”
The FCC’s Order goes on to set a series of unreasonable fee limits for local governments,
which they interpret as complying within the meaning of the TCA.
•

For non-recurring fees, $500 may be charged, which includes single up-front
applications that include up to five Small Wireless Facilities, with an additional
$100 for each Small Wireless Facility beyond five; or,

•

$1,000 for non-recurring fees for a new pole (i.e., not a collocation) intended to
support one or more Small Wireless Facilities; and,

•

$270 per Small Wireless Facility per year for all recurring fees, including any
possible right-of-way access fee or fee for attachment to municipally-owned
structures in the right-of-way.

However, the FCC’s Order further explains that these limits are not rigid in their
application so long as localities can show that the costs and fees above the recommended limits
fall within the three-prong test.74

74

FCC 18-133(80)
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With respect to non-fee requirements such as aesthetic requirements, the 2018 Order
attempted to formulate a three-prong test again to determine whether a local government’s
requirements violate the FCC’s interpretation of what constitutes an effective prohibition. The
Order concludes that “aesthetics requirements are not preempted if they are (1) reasonable, (2)
no more burdensome than those applied to other types of infrastructure deployments, and (3)
objective and published in advance.”75 The FCC intended for this standard to apply to minimum
spacing requirements as well.
Fortunately, the Ninth Circuit held in City of Portland v. United States of America, the
FCC’s 2018 Order requiring that aesthetic requirements imposed on small cell wireless facilities
be no more burdensome than those imposed on providers of functionally equivalent services
exceeded the scope of its authority under the Telecommunications Act. The Act permits some
differences in the treatment of different providers, so long as the treatment is reasonable. The
FCC failed to take into account the differences among functionally equivalent but physically
different services. Additionally, the requirement that a local government’s aesthetic requirements
imposed on small cell wireless facilities be “objective” was found to be unduly vague. The court
stated, “The prohibition on local regulatory authority in the regulation is in that respect broader
than that contemplated by Congress.”76
Unfortunately, in reviewing the FCC’s limitations on fees which state and local
governments could charge providers to deploy small cell wireless facilities, the Ninth Circuit
found the 2018 Order was reasonable and in accord with the congressional directive in the TCA.
Moreover, in the Second Circuit77, when the court reviewed an ordinance provision
regarding a 5% gross revenue fee on wireless service providers in the City of White Plains,
similar to that of the City of Ithaca, the court failed to analyze whether the fee structure itself was
within the confines of the TCA.
Instead, the court found fault with how the fee provision was applied. The court found
that White Plains’ fees were not applied consistently or uniformly across the Board to all
wireless service providers, failing to ensure a “competitively neutral” market. Where they
applied the fees to one provider, they failed to provide any fees to another. However, the court
did go on to state, municipalities’ fees did not have to be equal and that different costs and uses
of the right-of-way may be taken into account.
As such, it would behoove local governments to enact local zoning ordinances to
empower them to control the placement of the new wave of 5G installations, in the absence of
which their constituents will undoubtedly begin awakening to find such facilities installed in
extremely close proximity to their homes.

FCC 18-133(86)
City of Portland v. United States, 969 F.3d 1020, 1041 (2020)
77
TCG New York, Inc. v. City of White Plains, 305 F.3d 67
75
76
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Conclusion and Disclaimer
It is the opinion of the Author that if, and to the extent that, the City of Ithaca were to
amend its applicable Code provisions, it would significantly increase the City’s authority to
regulate the placement of wireless facilities within the City, to protect the City and its residents
against unnecessary adverse impacts resulting from the irresponsible placement of wireless
facilities.
The struggle between the wireless industry and local governments attempting to control
the placement of wireless facilities to protect their communities and citizens is ongoing and has
intensified due to the 5G rollout. The ever-changing legal landscape of federal, state, and local
laws and case decisions renders it impossible to guarantee that any local ordinance, rule, or
regulation will not, at some point, be challenged in any federal or state court, based upon existing
or future statutes or caselaw, or what the outcome of any such challenge may result.
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3.2 Youth Bureau – Amendment to 2021 Budget
WHEREAS, the Youth Bureau summer day camps provide childcare options for families with
children between the ages of 5 – 12 years, and
WHEREAS, the Youth Bureau has received a grant in the amount of $9,000 to assist with
meeting various requirements that will make them eligible to receive day care subsidies from
NYS, and
WHEREAS, these funds will help children from low-income families afford summer camp at
Cass and Stewart Park for the whole summer season; now, therefore, be it
RESOLVED, That the 2021 Youth Bureau Budget shall be amended as follows:
Increase Expenses:
A7310-5460-01562
A7310-5460-01564
Increase Revenues:
A7310-2070-01562 Donations
A7310-2070-01564 Donations

Total

$4,500
$4,500
$9,000

Total

$4,500
$4,500
$9,000

Ithaca Youth Bureau
1 James L. Gibbs Drive
Ithaca, New York 14850
Phone: (607) 273-8364
Fax: (607) 273-2817
“Building a foundation for a lifetime.”

To: City Administration Committee
From: Liz Klohmann, Director
Re: 2021 Budget Amendment
Date: 5/7/21

The Ithaca Youth Bureau has received a grant in the amount of $9,000 to assist us in meeting
various requirements to become eligible to accept daycare assistance funds from NYS. This
funding helps families pay for summer day camp.
Please approve the following amendment:
Increase Expenses:
A7310-5460-01562

$4,500

A7310-5460-01564

$4,500
Total

$9,000

Increase Revenues:
A7310-2070-01562

Donations

$4,500

A7310-2070-01564

Donations

$4,500
Total

$9,000

3.3 Planning, Building & Economic Development - Amendment to Personnel Roster
WHEREAS, the Planning Department is preparing for the upcoming retirement of the Zoning
Administrator, and
WHEREAS, as part of the Planning Department’s succession plan, the Zoning Administrator
has begun training and transferring duties to another staff member to allow for the smooth
transition of responsibilities upon the Zoning Administrator’s retirement, and
WHEREAS, the second staff member has assumed enough of the Zoning Administrator’s
responsibilities that it is appropriate to create an overlapping Zoning Administrator position to
recognize and compensate the second staff member for the level of work that is being
performed; now, therefore, be it
RESOLVED, That the Personnel Roster for the Department of Planning and Development be
amended as follows:
Add:

One (1) Zoning Administrator (40 hours)

Delete:

One (1) Senior Planner (40 hours)

and, be it further
RESOLVED, That upon the retirement of the current Zoning Administrator, the overlapping
Zoning Administrator position shall be automatically abolished, and, be it further
RESOLVED, That funding for this roster change shall be derived from existing funds within
the Department of Planning and Development’s budget.

CITY OF ITHACA
108 E. Green St. — Third Floor Ithaca, NY 14850-5690
DEPARTMENT OF PLANNING AND DEVELOPMENT
JoAnn Cornish, Director
Planning & Development – 607-274-6550
Community Development/IURA – 607-274-6565
E-Mail: dgrunder@cityofithaca.org

TO:

City Administration Members

FROM:

JoAnn Cornish, Director of Planning and Development, City of Ithaca

DATE:

May 20, 2021

RE:

Request to Amend Personnel Roster

Megan Wilson, Senior Planner, has served in the role of Zoning Administrator since May 4, 2020
when Zoning Administrator, Gino Leonardi, was furloughed due to the pandemic. As part of the
Department’s succession plan, Wilson had been working with Leonardi, training to take over the
Zoning Administrator duties once Leonardi retired, so was well positioned to take on this
responsibility. On July 20, 2020, Leonardi was reinstated. Wilson remained responsible for
most of the Zoning Administrator’s job duties while the Zoning Administrator focused on the
development of the City’s property database which was agreed upon prior to his return.
Leonardi retained the title while Wilson performed most of the job responsibilities assigned to
that position. This will continue to be the case for the foreseeable future, while Leonardi
completes the database work, which will most likely be until his retirement.
I am requesting Megan Wilson be promoted to the title of Zoning Administrator and be
compensated as per the Executive Association Grade Plan 8.
I would be happy to discuss this with you should you need more information or have questions.
Thank you for your consideration of this request.
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3.4 Attorney - Proposed resolution to authorize NYSEG Easement
WHEREAS, as part of the watershed, the City of Ithaca owns certain lands located at 1529
Slaterville Road, Ithaca, NY 14850, and part of the tax map parcel 55.-1-1, and
WHEREAS, NYSEG has requested a transmission easement across such lands for the
purposes of its project to rebuild the 115kV electric transmission line in Dryden and Ithaca in
exchange for $10,844.00, and
WHEREAS, NYSEG agrees to allow the City continued access to the City reservoir and the
City’s reservation of rights to establish a trail connection to the South Hill Recreation Way
within the easement area; now, therefore be it
RESOLVED, That Common Council grants the permanent easement requested by NYSEG
and authorizes and directs the Mayor to sign the necessary documents.

April 6, 2020
City of Ithaca
108 E. Green Street
Ithaca, New York 14850
Re:

Premises located at 1529 Slaterville Rd in the Town of Ithaca, Tompkins County,
New York (Tax Map No. 55.-1-1)

Dear Landowner:
We know you count on New York State Electric & Gas Corporation (NYSEG) to provide you
with the power you need, when you need it, and we take that responsibility seriously. As
part of our commitment to provide safe, reliable service to all of our customers, we are
updating our delivery system in our service area and your neighborhood. Specifically, we
are rebuilding our 115kV electric transmission line in Dryden and Ithaca, located in
Tompkins County, New York.
Our records indicate you own property along this route. You will soon be contacted by a
right-of-way agent contractor of NYSEG, who is our representative for this project. They will
be your point of contact for any questions or concerns you have regarding this transmission
line.
Enclosed please find a map labeled Exhibit A that depicts how the route affects your
property and the acreage included in the “Easement Area” for the power line. Also
enclosed is a Payment Schedule that itemizes the consideration to be paid for the
Easement Area shown on the map. As itemized in the Payment Schedule, the “Purchase
Price” for the Easement Area is $10,844.00. The Easement Amount will be paid to you by
check within 45 days after receipt of the signed Easement Agreement.
To accept this offer please sign the enclosed Easement Agreement in the presence of a
Notary Public, complete and sign the enclosed TP-584 and W-9 forms and return original
signed documents to us in the enclosed postage paid envelope.
NYSEG’s core value is to provide safe and reliable energy for our customers. Our company
prioritizes being a good neighbor and will work collaboratively with landowners, community
leaders and regulators throughout this upgrade process.
As previously mentioned, a representative will be contacting you soon to answer any
questions you may have. If you need to speak with someone before then, please contact
Adam Hellwig, Right of Way Agent, at (716) 244-2783 or a.hellwig@thenlsgroup.com. We
look forward to working on this important initiative on behalf of our customers.
Sincerely,
New York State Electric & Gas Corporation

89 East Avenue, Rochester, NY 14649
www.nyseg.com
An equal opportunity employer

Instructions for
Easement Packet Completion By Landowner
•

Please use blue ink when signing the documents enclosed in this packet. Black ink is
also acceptable.

•

Transmission Easement (2 copies enclosed)
o Sign the signature page in the presence of a notary
o Notary will sign the acknowledgement below your signature
o Return one copy of this document to our office and retain one copy for your
records

•

Easement Payment Schedule (2 copies enclosed)
o Date the first paragraph
o Return one copy of this document to our office and retain one copy for your
records

•

W-9
o
o
o
o

Fill in boxes for Social Security number (Employer Identification number if you are
a business entity)
Sign and date center of form where it says “Sign Here”
Return this document to our office
This document is used to create 1099 tax forms at the end of each tax year; if
you have questions regarding 1099 tax forms and your taxes, please consult
your tax professional

•

TP-584
o Fill in boxes for Social Security number (Employer Identification number if you are
a business entity)
o Sign the third page where it says “Grantor signature”
o Return this document to our office
o This document is required to accompany each conveyance of real property
recorded in the State of New York to comply with filing requirements

•

If you are signing on behalf of a corporation or other entity, please include in your
return package documentation from said entity assigning you authority to sign these
documents (minutes from a board meeting, a pre-existing corporate resolution, etc.).

•

A pre-paid return USPS envelope has been provided for your convenience. Please
drop off at any US Post Office location or drop box.

If you have any questions, please contact your Right of Way Agent noted on the Offer Letter.
We appreciate your help in getting these documents signed and returned to us quickly.

89 East Avenue, Rochester, NY 14649

www.nyseg.com

An equal opportunity employer

EASEMENT PAYMENT SCHEDULE
Tax Map Parcel Number(s):

County:

RWC Parcel
Number(s):

Project Name:

51.-1-1

Tompkins

72, 74 & 76

L981 Ithaca

SELLER: City of Ithaca
ADDRESS: 108 E. Green Street, Ithaca, NY 14850
New York State Electric and Gas Corporation (Buyer) hereby offers the consideration itemized below
for the Easement (the “Easement Agreement”) dated ___________, 20__. The consideration for the
Easement Agreement is payable by Buyer within forty-five (45) days after receipt of the Easement
Agreement signed by Seller and accepted by Buyer.
Easement Consideration - Residential

Consideration Paid

Tax Map 51.-1-1 - New Structure Amt (P72) - 2.2230 acres @ $4,000.00 per acre
Tax Map 51.-1-1 - New Structure Amt (P74) - .132 acres @ $4,000.00 per acre
Tax Map 51.-1-1 - New Structure Amt (P76) - .356 acres @ $4,000.00 per acre

$

8,892.00
528.00
1,424.00

Total Consideration Paid $

10,844.00

$
$

Unless notified in writing to the address specified in the Easement Agreement, all payments will be issued
to the above-listed address.

PURCHASE ORDER
4504686812-10

Office Use Only:
JOB NO
17-118

CFS TRACT NO
72, 74 & 76

TRANSMISSION EASEMENT
IN CONSIDERATION of the sum of One Dollar ($1.00), and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, CITY OF
ITHACA with an address of 108 E. Green Street, Ithaca, NY 14850, (hereinafter the “Grantor”),
does hereby grant and convey unto NEW YORK STATE ELECTRIC & GAS
CORPORATION, a New York corporation, with offices at 89 East Avenue, Rochester, New
York 14649, its lessees, licensees, successors and assigns (“Grantee”), a permanent easement
(the “Easement”) in, upon, over, under, above, across, along and through the below-described
portion of the premises located at 1529 Slaterville Rd, Town of Ithaca, Tompkins County,
New York, and being identified as Tax Map Parcel No. 51.-1-1 and being the same premises
described in a Deed recorded in the Tompkins County Clerk’s Office in Liber 632 of Deeds at
Page 1054 (the “Property”), for the purposes set forth below.
The portion of the Property encumbered by the Easement is described and/or shown in
Exhibit A attached hereto (the “Easement Area”).
As used herein, the term “Facilities” shall mean, collectively: (i) any and all overhead
and underground electric power transmission and electric power distribution equipment
associated with pole lines constructed or to be constructed by Grantee from time to time,
including, but not limited to, poles, towers, anchors, cables, crossarms, guys, braces, wires,
support structures, conduits, with sufficient foundations and associated items, all as Grantee
deems to be appropriate or adaptable to Grantee’s present and future needs to transmit and
distribute electricity, and (ii) any and all overhead and underground communications (including
fiber optics) equipment constructed or to be constructed by Grantee, including but not limited to
lines, poles, towers, anchors, cables, crossarms, guys, braces, wires, support structures, conduits
and associated items, all as Grantee deems to be appropriate or adaptable to Grantee’s present
and future needs to provide communications services.
Grantee, its employees, servants, agents, and contractors (collectively, “Agents”) shall
have the right (i) to use the Easement Area to lay, construct, reconstruct, erect, bury, maintain,
operate, repair, replace, re-space, patrol, inspect, relocate, add to, increase, enlarge, raise, lower,
protect, remove, modify and substitute any of the Facilities; (ii) to survey the Easement Area,
(iii) to trim, cut, treat and remove at any time, by such means as Grantee may select, any (x)
vegetation (including trees and brush), structures and other obstructions that are located within
the Easement Area and (y) any tree located on the Property near the Easement Area that in
Grantee’s sole judgment, would in falling interfere with the construction, operation, safety,
security or maintenance of the Facilities; and (iv) to temporarily use such other areas of the
Property near the Easement Area for work space as may be reasonably necessary from time to
time.
Grantor may use the Easement Area for any lawful purpose, but will not (and will not
permit others to) use the Easement Area for any use or take any other action that poses a hazard
or risk to the health, safety or welfare of the public, or interferes with or is incompatible with
Grantee’s use of the Easement Area, and provided that no structures shall be erected on, no
vehicles, machinery or equipment shall be stored on, no trees shall be grown, cultivated or
harvested on, no roads or utility facilities shall be installed on, no materials shall be placed or
accumulated on or removed from, and no excavating, mining or blasting shall be undertaken
within, the Easement Area, without the prior written consent of the Grantee, which consent may
be withheld in Grantee’s sole discretion. Grantor in such use of the Easement Area shall (i)
maintain a clearance of ten (10) feet or more from Grantee’s aerial wires with vehicles,
machinery and equipment and (ii) not conduct any activity within five (5) feet of Grantee’s
poles.
Grantee and its Agents shall have reasonable ingress and egress, on foot or motor vehicle,
including trucks, to and from the Easement Area over the Property for the above purposes.
Grantee may assign the Easement, or any part thereof, or interest therein, and the same
shall be divisible among two or more owners as to any right or rights created hereunder, so that
each assignee or owner shall have the full rights and privileges herein granted, to be owned and
enjoyed either in common or severally. Grantee may also lease or license to others, in whole or
in part, the rights and privileges herein set forth.
Grantee and its Agents shall use reasonable efforts when exercising its foregoing rights to
minimize, to the extent reasonably practical, any interference with Grantor’s use of the Property.
718622.3 10/29/2019

After any exercise of the rights and privileges granted hereunder, Grantee shall, to the extent
reasonably practical, leave the Property in as good condition as found, and Grantee shall make
reasonable compensation to Grantor for any damage (except for trimming, cutting, treating and
removing vegetation (including trees and brush), structures and other obstructions as permitted
hereunder) to the Property caused by the exercise of the rights and privileges granted hereunder
by Grantee and its Agents.
Grantor hereby warrants title to the rights above granted.
This instrument shall be binding upon and shall inure to the benefit of the Grantor and
Grantee and their respective, heirs, executors, administrators, successors, personal
representatives and assigns.

GRANTOR:
City of Ithaca
By: ____________________________________
Name: _________________________________
Title: __________________________________

State of _____________
County of ____________

§
§

On the ____ day of __________________ in the year 20___ before me, the undersigned,
a Notary Public in and for said State, personally appeared _________________________ as
____________________________ of City of Ithaca, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that they executed the same in their capacity as
____________________________ of City of Ithaca and that by their signature on the
instrument, the individual executed the instrument on behalf of City of Ithaca.
.
Notary Public

718622.3 10/29/2019

TRANSMISSION EASEMENT
IN CONSIDERATION of the sum of One Dollar ($1.00), and other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged, CITY OF
ITHACA with an address of 108 E. Green Street, Ithaca, NY 14850, (hereinafter the “Grantor”),
does hereby grant and convey unto NEW YORK STATE ELECTRIC & GAS
CORPORATION, a New York corporation, with offices at 89 East Avenue, Rochester, New
York 14649, its lessees, licensees, successors and assigns (“Grantee”), a permanent easement
(the “Easement”) in, upon, over, under, above, across, along and through the below-described
portion of the premises located at 1529 Slaterville Rd, Town of Ithaca, Tompkins County,
New York, and being identified as Tax Map Parcel No. 51.-1-1 and being the same premises
described in a Deed recorded in the Tompkins County Clerk’s Office in Liber 632 of Deeds at
Page 1054 (the “Property”), for the purposes set forth below.
The portion of the Property encumbered by the Easement is described and/or shown in
Exhibit A attached hereto (the “Easement Area”).
As used herein, the term “Facilities” shall mean, collectively: (i) any and all overhead
and underground electric power transmission and electric power distribution equipment
associated with pole lines constructed or to be constructed by Grantee from time to time,
including, but not limited to, poles, towers, anchors, cables, crossarms, guys, braces, wires,
support structures, conduits, with sufficient foundations and associated items, all as Grantee
deems to be appropriate or adaptable to Grantee’s present and future needs to transmit and
distribute electricity, and (ii) any and all overhead and underground communications (including
fiber optics) equipment constructed or to be constructed by Grantee, including but not limited to
lines, poles, towers, anchors, cables, crossarms, guys, braces, wires, support structures, conduits
and associated items, all as Grantee deems to be appropriate or adaptable to Grantee’s present
and future needs to provide communications services.
Grantee, its employees, servants, agents, and contractors (collectively, “Agents”) shall
have the right (i) to use the Easement Area to lay, construct, reconstruct, erect, bury, maintain,
operate, repair, replace, re-space, patrol, inspect, relocate, add to, increase, enlarge, raise, lower,
protect, remove, modify and substitute any of the Facilities; (ii) to survey the Easement Area,
(iii) to trim, cut, treat and remove at any time, by such means as Grantee may select, any (x)
vegetation (including trees and brush), structures and other obstructions that are located within
the Easement Area and (y) any tree located on the Property near the Easement Area that in
Grantee’s sole judgment, would in falling interfere with the construction, operation, safety,
security or maintenance of the Facilities; and (iv) to temporarily use such other areas of the
Property near the Easement Area for work space as may be reasonably necessary from time to
time.
Grantor may use the Easement Area for any lawful purpose, but will not (and will not
permit others to) use the Easement Area for any use or take any other action that poses a hazard
or risk to the health, safety or welfare of the public, or interferes with or is incompatible with
Grantee’s use of the Easement Area, and provided that no structures shall be erected on, no
vehicles, machinery or equipment shall be stored on, no trees shall be grown, cultivated or
harvested on, no roads or utility facilities shall be installed on, no materials shall be placed or
accumulated on or removed from, and no excavating, mining or blasting shall be undertaken
within, the Easement Area, without the prior written consent of the Grantee, which consent may
be withheld in Grantee’s sole discretion. Grantor in such use of the Easement Area shall (i)
maintain a clearance of ten (10) feet or more from Grantee’s aerial wires with vehicles,
machinery and equipment and (ii) not conduct any activity within five (5) feet of Grantee’s
poles.
Grantee and its Agents shall have reasonable ingress and egress, on foot or motor vehicle,
including trucks, to and from the Easement Area over the Property for the above purposes.
Grantee may assign the Easement, or any part thereof, or interest therein, and the same
shall be divisible among two or more owners as to any right or rights created hereunder, so that
each assignee or owner shall have the full rights and privileges herein granted, to be owned and
enjoyed either in common or severally. Grantee may also lease or license to others, in whole or
in part, the rights and privileges herein set forth.
Grantee and its Agents shall use reasonable efforts when exercising its foregoing rights to
minimize, to the extent reasonably practical, any interference with Grantor’s use of the Property.
718622.3 10/29/2019

After any exercise of the rights and privileges granted hereunder, Grantee shall, to the extent
reasonably practical, leave the Property in as good condition as found, and Grantee shall make
reasonable compensation to Grantor for any damage (except for trimming, cutting, treating and
removing vegetation (including trees and brush), structures and other obstructions as permitted
hereunder) to the Property caused by the exercise of the rights and privileges granted hereunder
by Grantee and its Agents.
Grantor hereby warrants title to the rights above granted.
This instrument shall be binding upon and shall inure to the benefit of the Grantor and
Grantee and their respective, heirs, executors, administrators, successors, personal
representatives and assigns.

GRANTOR:
City of Ithaca
By: ____________________________________
Name: _________________________________
Title: __________________________________

State of _____________
County of ____________

§
§

On the ____ day of __________________ in the year 20___ before me, the undersigned,
a Notary Public in and for said State, personally appeared _________________________ as
____________________________ of City of Ithaca, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that they executed the same in their capacity as
____________________________ of City of Ithaca and that by their signature on the
instrument, the individual executed the instrument on behalf of City of Ithaca.
.
Notary Public
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W-9

Form
(Rev. October 2018)
Department of the Treasury
Internal Revenue Service

Request for Taxpayer
Identification Number and Certification
a

Give Form to the
requester. Do not
send to the IRS.

Go to www.irs.gov/FormW9 for instructions and the latest information.

1 Name (as shown on your income tax return). Name is required on this line; do not leave this line blank.

City of Ithaca
Print or type.
See Specific Instructions on page 3.

2 Business name/disregarded entity name, if different from above

4 Exemptions (codes apply only to
certain entities, not individuals; see
instructions on page 3):

3 Check appropriate box for federal tax classification of the person whose name is entered on line 1. Check only one of the
following seven boxes.
Individual/sole proprietor or
single-member LLC

C Corporation

S Corporation

Partnership

Trust/estate
Exempt payee code (if any)

Limited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=Partnership) a
Note: Check the appropriate box in the line above for the tax classification of the single-member owner. Do not check Exemption from FATCA reporting
LLC if the LLC is classified as a single-member LLC that is disregarded from the owner unless the owner of the LLC is
code (if any)
another LLC that is not disregarded from the owner for U.S. federal tax purposes. Otherwise, a single-member LLC that
is disregarded from the owner should check the appropriate box for the tax classification of its owner.
Other (see instructions) a
5 Address (number, street, and apt. or suite no.) See instructions.

(Applies to accounts maintained outside the U.S.)

Requester’s name and address (optional)

108 E. Green Street
6 City, state, and ZIP code

Ithaca, NY 14850
7 List account number(s) here (optional)

Part I

Taxpayer Identification Number (TIN)

Enter your TIN in the appropriate box. The TIN provided must match the name given on line 1 to avoid
backup withholding. For individuals, this is generally your social security number (SSN). However, for a
resident alien, sole proprietor, or disregarded entity, see the instructions for Part I, later. For other
entities, it is your employer identification number (EIN). If you do not have a number, see How to get a
TIN, later.
Note: If the account is in more than one name, see the instructions for line 1. Also see What Name and
Number To Give the Requester for guidelines on whose number to enter.

Social security number

–

–

or
Employer identification number

–

Part II

Certification

Under penalties of perjury, I certify that:
1. The number shown on this form is my correct taxpayer identification number (or I am waiting for a number to be issued to me); and
2. I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue
Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified me that I am
no longer subject to backup withholding; and
3. I am a U.S. citizen or other U.S. person (defined below); and
4. The FATCA code(s) entered on this form (if any) indicating that I am exempt from FATCA reporting is correct.
Certification instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding because
you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage interest paid,
acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and generally, payments
other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the instructions for Part II, later.

Sign
Here

Signature of
U.S. person a

Date a

General Instructions
Section references are to the Internal Revenue Code unless otherwise
noted.
Future developments. For the latest information about developments
related to Form W-9 and its instructions, such as legislation enacted
after they were published, go to www.irs.gov/FormW9.

Purpose of Form
An individual or entity (Form W-9 requester) who is required to file an
information return with the IRS must obtain your correct taxpayer
identification number (TIN) which may be your social security number
(SSN), individual taxpayer identification number (ITIN), adoption
taxpayer identification number (ATIN), or employer identification number
(EIN), to report on an information return the amount paid to you, or other
amount reportable on an information return. Examples of information
returns include, but are not limited to, the following.
• Form 1099-INT (interest earned or paid)
Cat. No. 10231X

• Form 1099-DIV (dividends, including those from stocks or mutual
funds)
• Form 1099-MISC (various types of income, prizes, awards, or gross
proceeds)
• Form 1099-B (stock or mutual fund sales and certain other
transactions by brokers)
• Form 1099-S (proceeds from real estate transactions)
• Form 1099-K (merchant card and third party network transactions)
• Form 1098 (home mortgage interest), 1098-E (student loan interest),
1098-T (tuition)
• Form 1099-C (canceled debt)
• Form 1099-A (acquisition or abandonment of secured property)
Use Form W-9 only if you are a U.S. person (including a resident
alien), to provide your correct TIN.
If you do not return Form W-9 to the requester with a TIN, you might
be subject to backup withholding. See What is backup withholding,
later.
Form W-9 (Rev. 10-2018)
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By signing the filled-out form, you:
1. Certify that the TIN you are giving is correct (or you are waiting for a
number to be issued),
2. Certify that you are not subject to backup withholding, or
3. Claim exemption from backup withholding if you are a U.S. exempt
payee. If applicable, you are also certifying that as a U.S. person, your
allocable share of any partnership income from a U.S. trade or business
is not subject to the withholding tax on foreign partners' share of
effectively connected income, and
4. Certify that FATCA code(s) entered on this form (if any) indicating
that you are exempt from the FATCA reporting, is correct. See What is
FATCA reporting, later, for further information.
Note: If you are a U.S. person and a requester gives you a form other
than Form W-9 to request your TIN, you must use the requester’s form if
it is substantially similar to this Form W-9.
Definition of a U.S. person. For federal tax purposes, you are
considered a U.S. person if you are:
• An individual who is a U.S. citizen or U.S. resident alien;
• A partnership, corporation, company, or association created or
organized in the United States or under the laws of the United States;
• An estate (other than a foreign estate); or
• A domestic trust (as defined in Regulations section 301.7701-7).
Special rules for partnerships. Partnerships that conduct a trade or
business in the United States are generally required to pay a withholding
tax under section 1446 on any foreign partners’ share of effectively
connected taxable income from such business. Further, in certain cases
where a Form W-9 has not been received, the rules under section 1446
require a partnership to presume that a partner is a foreign person, and
pay the section 1446 withholding tax. Therefore, if you are a U.S. person
that is a partner in a partnership conducting a trade or business in the
United States, provide Form W-9 to the partnership to establish your
U.S. status and avoid section 1446 withholding on your share of
partnership income.
In the cases below, the following person must give Form W-9 to the
partnership for purposes of establishing its U.S. status and avoiding
withholding on its allocable share of net income from the partnership
conducting a trade or business in the United States.
• In the case of a disregarded entity with a U.S. owner, the U.S. owner
of the disregarded entity and not the entity;
• In the case of a grantor trust with a U.S. grantor or other U.S. owner,
generally, the U.S. grantor or other U.S. owner of the grantor trust and
not the trust; and
• In the case of a U.S. trust (other than a grantor trust), the U.S. trust
(other than a grantor trust) and not the beneficiaries of the trust.
Foreign person. If you are a foreign person or the U.S. branch of a
foreign bank that has elected to be treated as a U.S. person, do not use
Form W-9. Instead, use the appropriate Form W-8 or Form 8233 (see
Pub. 515, Withholding of Tax on Nonresident Aliens and Foreign
Entities).
Nonresident alien who becomes a resident alien. Generally, only a
nonresident alien individual may use the terms of a tax treaty to reduce
or eliminate U.S. tax on certain types of income. However, most tax
treaties contain a provision known as a “saving clause.” Exceptions
specified in the saving clause may permit an exemption from tax to
continue for certain types of income even after the payee has otherwise
become a U.S. resident alien for tax purposes.
If you are a U.S. resident alien who is relying on an exception
contained in the saving clause of a tax treaty to claim an exemption
from U.S. tax on certain types of income, you must attach a statement
to Form W-9 that specifies the following five items.
1. The treaty country. Generally, this must be the same treaty under
which you claimed exemption from tax as a nonresident alien.
2. The treaty article addressing the income.
3. The article number (or location) in the tax treaty that contains the
saving clause and its exceptions.
4. The type and amount of income that qualifies for the exemption
from tax.
5. Sufficient facts to justify the exemption from tax under the terms of
the treaty article.

Example. Article 20 of the U.S.-China income tax treaty allows an
exemption from tax for scholarship income received by a Chinese
student temporarily present in the United States. Under U.S. law, this
student will become a resident alien for tax purposes if his or her stay in
the United States exceeds 5 calendar years. However, paragraph 2 of
the first Protocol to the U.S.-China treaty (dated April 30, 1984) allows
the provisions of Article 20 to continue to apply even after the Chinese
student becomes a resident alien of the United States. A Chinese
student who qualifies for this exception (under paragraph 2 of the first
protocol) and is relying on this exception to claim an exemption from tax
on his or her scholarship or fellowship income would attach to Form
W-9 a statement that includes the information described above to
support that exemption.
If you are a nonresident alien or a foreign entity, give the requester the
appropriate completed Form W-8 or Form 8233.

Backup Withholding
What is backup withholding? Persons making certain payments to you
must under certain conditions withhold and pay to the IRS 24% of such
payments. This is called “backup withholding.” Payments that may be
subject to backup withholding include interest, tax-exempt interest,
dividends, broker and barter exchange transactions, rents, royalties,
nonemployee pay, payments made in settlement of payment card and
third party network transactions, and certain payments from fishing boat
operators. Real estate transactions are not subject to backup
withholding.
You will not be subject to backup withholding on payments you
receive if you give the requester your correct TIN, make the proper
certifications, and report all your taxable interest and dividends on your
tax return.
Payments you receive will be subject to backup withholding if:
1. You do not furnish your TIN to the requester,
2. You do not certify your TIN when required (see the instructions for
Part II for details),
3. The IRS tells the requester that you furnished an incorrect TIN,
4. The IRS tells you that you are subject to backup withholding
because you did not report all your interest and dividends on your tax
return (for reportable interest and dividends only), or
5. You do not certify to the requester that you are not subject to
backup withholding under 4 above (for reportable interest and dividend
accounts opened after 1983 only).
Certain payees and payments are exempt from backup withholding.
See Exempt payee code, later, and the separate Instructions for the
Requester of Form W-9 for more information.
Also see Special rules for partnerships, earlier.

What is FATCA Reporting?
The Foreign Account Tax Compliance Act (FATCA) requires a
participating foreign financial institution to report all United States
account holders that are specified United States persons. Certain
payees are exempt from FATCA reporting. See Exemption from FATCA
reporting code, later, and the Instructions for the Requester of Form
W-9 for more information.

Updating Your Information
You must provide updated information to any person to whom you
claimed to be an exempt payee if you are no longer an exempt payee
and anticipate receiving reportable payments in the future from this
person. For example, you may need to provide updated information if
you are a C corporation that elects to be an S corporation, or if you no
longer are tax exempt. In addition, you must furnish a new Form W-9 if
the name or TIN changes for the account; for example, if the grantor of a
grantor trust dies.

Penalties
Failure to furnish TIN. If you fail to furnish your correct TIN to a
requester, you are subject to a penalty of $50 for each such failure
unless your failure is due to reasonable cause and not to willful neglect.
Civil penalty for false information with respect to withholding. If you
make a false statement with no reasonable basis that results in no
backup withholding, you are subject to a $500 penalty.
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Criminal penalty for falsifying information. Willfully falsifying
certifications or affirmations may subject you to criminal penalties
including fines and/or imprisonment.
Misuse of TINs. If the requester discloses or uses TINs in violation of
federal law, the requester may be subject to civil and criminal penalties.

Specific Instructions
Line 1
You must enter one of the following on this line; do not leave this line
blank. The name should match the name on your tax return.
If this Form W-9 is for a joint account (other than an account
maintained by a foreign financial institution (FFI)), list first, and then
circle, the name of the person or entity whose number you entered in
Part I of Form W-9. If you are providing Form W-9 to an FFI to document
a joint account, each holder of the account that is a U.S. person must
provide a Form W-9.
a. Individual. Generally, enter the name shown on your tax return. If
you have changed your last name without informing the Social Security
Administration (SSA) of the name change, enter your first name, the last
name as shown on your social security card, and your new last name.
Note: ITIN applicant: Enter your individual name as it was entered on
your Form W-7 application, line 1a. This should also be the same as the
name you entered on the Form 1040/1040A/1040EZ you filed with your
application.
b. Sole proprietor or single-member LLC. Enter your individual
name as shown on your 1040/1040A/1040EZ on line 1. You may enter
your business, trade, or “doing business as” (DBA) name on line 2.
c. Partnership, LLC that is not a single-member LLC, C
corporation, or S corporation. Enter the entity's name as shown on the
entity's tax return on line 1 and any business, trade, or DBA name on
line 2.
d. Other entities. Enter your name as shown on required U.S. federal
tax documents on line 1. This name should match the name shown on the
charter or other legal document creating the entity. You may enter any
business, trade, or DBA name on line 2.
e. Disregarded entity. For U.S. federal tax purposes, an entity that is
disregarded as an entity separate from its owner is treated as a
“disregarded entity.” See Regulations section 301.7701-2(c)(2)(iii). Enter
the owner's name on line 1. The name of the entity entered on line 1
should never be a disregarded entity. The name on line 1 should be the
name shown on the income tax return on which the income should be
reported. For example, if a foreign LLC that is treated as a disregarded
entity for U.S. federal tax purposes has a single owner that is a U.S.
person, the U.S. owner's name is required to be provided on line 1. If
the direct owner of the entity is also a disregarded entity, enter the first
owner that is not disregarded for federal tax purposes. Enter the
disregarded entity's name on line 2, “Business name/disregarded entity
name.” If the owner of the disregarded entity is a foreign person, the
owner must complete an appropriate Form W-8 instead of a Form W-9.
This is the case even if the foreign person has a U.S. TIN.

Line 2
If you have a business name, trade name, DBA name, or disregarded
entity name, you may enter it on line 2.

Line 3
Check the appropriate box on line 3 for the U.S. federal tax
classification of the person whose name is entered on line 1. Check only
one box on line 3.

IF the entity/person on line 1 is
a(n) . . .

THEN check the box for . . .

• Corporation
Corporation
• Individual
Individual/sole proprietor or singlemember LLC
• Sole proprietorship, or
• Single-member limited liability
company (LLC) owned by an
individual and disregarded for U.S.
federal tax purposes.
• LLC treated as a partnership for
U.S. federal tax purposes,
• LLC that has filed Form 8832 or
2553 to be taxed as a corporation,
or
• LLC that is disregarded as an
entity separate from its owner but
the owner is another LLC that is
not disregarded for U.S. federal tax
purposes.

Limited liability company and enter
the appropriate tax classification.
(P= Partnership; C= C corporation;
or S= S corporation)

• Partnership
• Trust/estate

Partnership
Trust/estate

Line 4, Exemptions
If you are exempt from backup withholding and/or FATCA reporting,
enter in the appropriate space on line 4 any code(s) that may apply to
you.
Exempt payee code.
• Generally, individuals (including sole proprietors) are not exempt from
backup withholding.
• Except as provided below, corporations are exempt from backup
withholding for certain payments, including interest and dividends.
• Corporations are not exempt from backup withholding for payments
made in settlement of payment card or third party network transactions.
• Corporations are not exempt from backup withholding with respect to
attorneys’ fees or gross proceeds paid to attorneys, and corporations
that provide medical or health care services are not exempt with respect
to payments reportable on Form 1099-MISC.
The following codes identify payees that are exempt from backup
withholding. Enter the appropriate code in the space in line 4.
1—An organization exempt from tax under section 501(a), any IRA, or
a custodial account under section 403(b)(7) if the account satisfies the
requirements of section 401(f)(2)
2—The United States or any of its agencies or instrumentalities
3—A state, the District of Columbia, a U.S. commonwealth or
possession, or any of their political subdivisions or instrumentalities
4—A foreign government or any of its political subdivisions, agencies,
or instrumentalities
5—A corporation
6—A dealer in securities or commodities required to register in the
United States, the District of Columbia, or a U.S. commonwealth or
possession
7—A futures commission merchant registered with the Commodity
Futures Trading Commission
8—A real estate investment trust
9—An entity registered at all times during the tax year under the
Investment Company Act of 1940
10—A common trust fund operated by a bank under section 584(a)
11—A financial institution
12—A middleman known in the investment community as a nominee or
custodian
13—A trust exempt from tax under section 664 or described in section
4947
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The following chart shows types of payments that may be exempt
from backup withholding. The chart applies to the exempt payees listed
above, 1 through 13.
IF the payment is for . . .

THEN the payment is exempt
for . . .

Interest and dividend payments

All exempt payees except
for 7

Broker transactions

Exempt payees 1 through 4 and 6
through 11 and all C corporations.
S corporations must not enter an
exempt payee code because they
are exempt only for sales of
noncovered securities acquired
prior to 2012.

Barter exchange transactions and
patronage dividends

Exempt payees 1 through 4

Payments over $600 required to be Generally, exempt payees
reported and direct sales over
1 through 52
$5,0001
Payments made in settlement of
Exempt payees 1 through 4
payment card or third party network
transactions
1
2

See Form 1099-MISC, Miscellaneous Income, and its instructions.

However, the following payments made to a corporation and
reportable on Form 1099-MISC are not exempt from backup
withholding: medical and health care payments, attorneys’ fees, gross
proceeds paid to an attorney reportable under section 6045(f), and
payments for services paid by a federal executive agency.
Exemption from FATCA reporting code. The following codes identify
payees that are exempt from reporting under FATCA. These codes
apply to persons submitting this form for accounts maintained outside
of the United States by certain foreign financial institutions. Therefore, if
you are only submitting this form for an account you hold in the United
States, you may leave this field blank. Consult with the person
requesting this form if you are uncertain if the financial institution is
subject to these requirements. A requester may indicate that a code is
not required by providing you with a Form W-9 with “Not Applicable” (or
any similar indication) written or printed on the line for a FATCA
exemption code.
A—An organization exempt from tax under section 501(a) or any
individual retirement plan as defined in section 7701(a)(37)
B—The United States or any of its agencies or instrumentalities
C—A state, the District of Columbia, a U.S. commonwealth or
possession, or any of their political subdivisions or instrumentalities
D—A corporation the stock of which is regularly traded on one or
more established securities markets, as described in Regulations
section 1.1472-1(c)(1)(i)
E—A corporation that is a member of the same expanded affiliated
group as a corporation described in Regulations section 1.1472-1(c)(1)(i)
F—A dealer in securities, commodities, or derivative financial
instruments (including notional principal contracts, futures, forwards,
and options) that is registered as such under the laws of the United
States or any state
G—A real estate investment trust
H—A regulated investment company as defined in section 851 or an
entity registered at all times during the tax year under the Investment
Company Act of 1940
I—A common trust fund as defined in section 584(a)
J—A bank as defined in section 581
K—A broker
L—A trust exempt from tax under section 664 or described in section
4947(a)(1)

M—A tax exempt trust under a section 403(b) plan or section 457(g)
plan
Note: You may wish to consult with the financial institution requesting
this form to determine whether the FATCA code and/or exempt payee
code should be completed.

Line 5
Enter your address (number, street, and apartment or suite number).
This is where the requester of this Form W-9 will mail your information
returns. If this address differs from the one the requester already has on
file, write NEW at the top. If a new address is provided, there is still a
chance the old address will be used until the payor changes your
address in their records.

Line 6
Enter your city, state, and ZIP code.

Part I. Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. If you are a resident alien and
you do not have and are not eligible to get an SSN, your TIN is your IRS
individual taxpayer identification number (ITIN). Enter it in the social
security number box. If you do not have an ITIN, see How to get a TIN
below.
If you are a sole proprietor and you have an EIN, you may enter either
your SSN or EIN.
If you are a single-member LLC that is disregarded as an entity
separate from its owner, enter the owner’s SSN (or EIN, if the owner has
one). Do not enter the disregarded entity’s EIN. If the LLC is classified as
a corporation or partnership, enter the entity’s EIN.
Note: See What Name and Number To Give the Requester, later, for
further clarification of name and TIN combinations.
How to get a TIN. If you do not have a TIN, apply for one immediately.
To apply for an SSN, get Form SS-5, Application for a Social Security
Card, from your local SSA office or get this form online at
www.SSA.gov. You may also get this form by calling 1-800-772-1213.
Use Form W-7, Application for IRS Individual Taxpayer Identification
Number, to apply for an ITIN, or Form SS-4, Application for Employer
Identification Number, to apply for an EIN. You can apply for an EIN
online by accessing the IRS website at www.irs.gov/Businesses and
clicking on Employer Identification Number (EIN) under Starting a
Business. Go to www.irs.gov/Forms to view, download, or print Form
W-7 and/or Form SS-4. Or, you can go to www.irs.gov/OrderForms to
place an order and have Form W-7 and/or SS-4 mailed to you within 10
business days.
If you are asked to complete Form W-9 but do not have a TIN, apply
for a TIN and write “Applied For” in the space for the TIN, sign and date
the form, and give it to the requester. For interest and dividend
payments, and certain payments made with respect to readily tradable
instruments, generally you will have 60 days to get a TIN and give it to
the requester before you are subject to backup withholding on
payments. The 60-day rule does not apply to other types of payments.
You will be subject to backup withholding on all such payments until
you provide your TIN to the requester.
Note: Entering “Applied For” means that you have already applied for a
TIN or that you intend to apply for one soon.
Caution: A disregarded U.S. entity that has a foreign owner must use
the appropriate Form W-8.

Part II. Certification
To establish to the withholding agent that you are a U.S. person, or
resident alien, sign Form W-9. You may be requested to sign by the
withholding agent even if item 1, 4, or 5 below indicates otherwise.
For a joint account, only the person whose TIN is shown in Part I
should sign (when required). In the case of a disregarded entity, the
person identified on line 1 must sign. Exempt payees, see Exempt payee
code, earlier.
Signature requirements. Complete the certification as indicated in
items 1 through 5 below.
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1. Interest, dividend, and barter exchange accounts opened
before 1984 and broker accounts considered active during 1983.
You must give your correct TIN, but you do not have to sign the
certification.
2. Interest, dividend, broker, and barter exchange accounts
opened after 1983 and broker accounts considered inactive during
1983. You must sign the certification or backup withholding will apply. If
you are subject to backup withholding and you are merely providing
your correct TIN to the requester, you must cross out item 2 in the
certification before signing the form.
3. Real estate transactions. You must sign the certification. You may
cross out item 2 of the certification.
4. Other payments. You must give your correct TIN, but you do not
have to sign the certification unless you have been notified that you
have previously given an incorrect TIN. “Other payments” include
payments made in the course of the requester’s trade or business for
rents, royalties, goods (other than bills for merchandise), medical and
health care services (including payments to corporations), payments to
a nonemployee for services, payments made in settlement of payment
card and third party network transactions, payments to certain fishing
boat crew members and fishermen, and gross proceeds paid to
attorneys (including payments to corporations).
5. Mortgage interest paid by you, acquisition or abandonment of
secured property, cancellation of debt, qualified tuition program
payments (under section 529), ABLE accounts (under section 529A),
IRA, Coverdell ESA, Archer MSA or HSA contributions or
distributions, and pension distributions. You must give your correct
TIN, but you do not have to sign the certification.

What Name and Number To Give the Requester
For this type of account:

Give name and SSN of:

1. Individual

The individual

2. Two or more individuals (joint
account) other than an account
maintained by an FFI

The actual owner of the account or, if
combined funds, the first individual on

3. Two or more U.S. persons
(joint account maintained by an FFI)

Each holder of the account

4. Custodial account of a minor
(Uniform Gift to Minors Act)
5. a. The usual revocable savings trust
(grantor is also trustee)
b. So-called trust account that is not
a legal or valid trust under state law

The minor

6. Sole proprietorship or disregarded
entity owned by an individual

The owner

7. Grantor trust filing under Optional
Form 1099 Filing Method 1 (see
Regulations section 1.671-4(b)(2)(i)
(A))

The grantor*

For this type of account:

1

the account

2

1

The grantor-trustee
1

The actual owner
3

Give name and EIN of:

8. Disregarded entity not owned by an
individual

The owner

9. A valid trust, estate, or pension trust

Legal entity

4

10. Corporation or LLC electing
corporate status on Form 8832 or
Form 2553

The corporation

11. Association, club, religious,
charitable, educational, or other taxexempt organization

The organization

12. Partnership or multi-member LLC
13. A broker or registered nominee

The partnership
The broker or nominee

For this type of account:

Give name and EIN of:

14. Account with the Department of
Agriculture in the name of a public
entity (such as a state or local
government, school district, or
prison) that receives agricultural
program payments

The public entity

15. Grantor trust filing under the Form
1041 Filing Method or the Optional
Form 1099 Filing Method 2 (see
Regulations section 1.671-4(b)(2)(i)(B))

The trust

1

List first and circle the name of the person whose number you furnish.
If only one person on a joint account has an SSN, that person’s number
must be furnished.

2

Circle the minor’s name and furnish the minor’s SSN.

3

You must show your individual name and you may also enter your
business or DBA name on the “Business name/disregarded entity”
name line. You may use either your SSN or EIN (if you have one), but the
IRS encourages you to use your SSN.

4

List first and circle the name of the trust, estate, or pension trust. (Do
not furnish the TIN of the personal representative or trustee unless the
legal entity itself is not designated in the account title.) Also see Special
rules for partnerships, earlier.
*Note: The grantor also must provide a Form W-9 to trustee of trust.
Note: If no name is circled when more than one name is listed, the
number will be considered to be that of the first name listed.

Secure Your Tax Records From Identity Theft
Identity theft occurs when someone uses your personal information
such as your name, SSN, or other identifying information, without your
permission, to commit fraud or other crimes. An identity thief may use
your SSN to get a job or may file a tax return using your SSN to receive
a refund.
To reduce your risk:
• Protect your SSN,
• Ensure your employer is protecting your SSN, and
• Be careful when choosing a tax preparer.
If your tax records are affected by identity theft and you receive a
notice from the IRS, respond right away to the name and phone number
printed on the IRS notice or letter.
If your tax records are not currently affected by identity theft but you
think you are at risk due to a lost or stolen purse or wallet, questionable
credit card activity or credit report, contact the IRS Identity Theft Hotline
at 1-800-908-4490 or submit Form 14039.
For more information, see Pub. 5027, Identity Theft Information for
Taxpayers.
Victims of identity theft who are experiencing economic harm or a
systemic problem, or are seeking help in resolving tax problems that
have not been resolved through normal channels, may be eligible for
Taxpayer Advocate Service (TAS) assistance. You can reach TAS by
calling the TAS toll-free case intake line at 1-877-777-4778 or TTY/TDD
1-800-829-4059.
Protect yourself from suspicious emails or phishing schemes.
Phishing is the creation and use of email and websites designed to
mimic legitimate business emails and websites. The most common act
is sending an email to a user falsely claiming to be an established
legitimate enterprise in an attempt to scam the user into surrendering
private information that will be used for identity theft.
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The IRS does not initiate contacts with taxpayers via emails. Also, the
IRS does not request personal detailed information through email or ask
taxpayers for the PIN numbers, passwords, or similar secret access
information for their credit card, bank, or other financial accounts.
If you receive an unsolicited email claiming to be from the IRS,
forward this message to phishing@irs.gov. You may also report misuse
of the IRS name, logo, or other IRS property to the Treasury Inspector
General for Tax Administration (TIGTA) at 1-800-366-4484. You can
forward suspicious emails to the Federal Trade Commission at
spam@uce.gov or report them at www.ftc.gov/complaint. You can
contact the FTC at www.ftc.gov/idtheft or 877-IDTHEFT (877-438-4338).
If you have been the victim of identity theft, see www.IdentityTheft.gov
and Pub. 5027.
Visit www.irs.gov/IdentityTheft to learn more about identity theft and
how to reduce your risk.

Privacy Act Notice
Section 6109 of the Internal Revenue Code requires you to provide your
correct TIN to persons (including federal agencies) who are required to
file information returns with the IRS to report interest, dividends, or
certain other income paid to you; mortgage interest you paid; the
acquisition or abandonment of secured property; the cancellation of
debt; or contributions you made to an IRA, Archer MSA, or HSA. The
person collecting this form uses the information on the form to file
information returns with the IRS, reporting the above information.
Routine uses of this information include giving it to the Department of
Justice for civil and criminal litigation and to cities, states, the District of
Columbia, and U.S. commonwealths and possessions for use in
administering their laws. The information also may be disclosed to other
countries under a treaty, to federal and state agencies to enforce civil
and criminal laws, or to federal law enforcement and intelligence
agencies to combat terrorism. You must provide your TIN whether or
not you are required to file a tax return. Under section 3406, payers
must generally withhold a percentage of taxable interest, dividend, and
certain other payments to a payee who does not give a TIN to the payer.
Certain penalties may also apply for providing false or fraudulent
information.

For conveyances of real property, or interest
therein, located in New York City, you must use
Form TP-584-NYC.

TP-584 (9/19)

Department of Taxation and Finance

Recording office time stamp

Combined Real Estate Transfer Tax Return,
Credit Line Mortgage Certificate, and
Certification of Exemption from the
Payment of Estimated Personal Income Tax

See Form TP-584-I, Instructions for Form TP-584, before completing this form. Print or type.

Schedule A – Information relating to conveyance
Grantor/Transferor

Name (if individual, last, first, middle initial) (		 mark an X if more than one grantor) 		

Individual
Corporation
Partnership
Estate/Trust
Single member LLC
Multi-member LLC
Other

City of Ithaca
Mailing address				

SSN

108 E. Green Street
City

State

Ithaca

ZIP code

NY

Employer Identification Number (EIN

14850

					
Single member’s name if grantor is a single member LLC (see instructions)

Grantee/Transferee
Individual
Corporation
Partnership
Estate/Trust
Single member LLC
Multi-member LLC
Other

Social Security number (SSN)

Single member EIN or SSN

Name (if individual, last, first, middle initial) (		 mark an X if more than one grantee)		

SSN

New York State Electric & Gas Corporation
Mailing address				

SSN

89 East Avenue
City

State

Rochester

ZIP code

NY

EIN

14649

					
Single member’s name if grantee is a single member LLC (see instructions)

15-0398550
Single member EIN or SSN

Location and description of property conveyed
Tax map designation –
SWIS code
Street address
(six digits)
Section, block & lot

City, town, or village

County

51.-1-1

Ithaca

Tompkins

(include dots and dashes)

1529 Slaterville Rd
503089

Type of property conveyed (mark an X in applicable box)
1
2
3
4
5

One- to three-family house
Residential cooperative
Residential condominium
Vacant land
Commercial/industrial

Apartment building
Office buildin
Four-family dwelling
Other Easement

6
7
8
9

Condition of conveyance

f.

(mark an X in all that apply)

a.		

Conveyance of fee interest

b.		

Acquisition of a controlling interest (state
percentage acquired
%)

Date of conveyance
month

day

Conveyance which consists of a
mere change of identity or form of
ownership or organization (attach
Form TP-584.1, Schedule F)

g.

Conveyance for which credit for tax
previously paid will be claimed (attach

Form TP-584.1, Schedule G)

c.		

Transfer of a controlling interest (state
h.
percentage transferred
%)

Conveyance of cooperative apartment(s)

d.		

Conveyance to cooperative housing
corporation

Syndication

e.		

j.
Conveyance pursuant to or in lieu of
foreclosure or enforcement of security
interest (attach Form TP-584.1, Schedule E) k.

For recording officer’s use
		
		

i.

Amount received
Schedule B, Part 1 $
Schedule B, Part 2 $

Conveyance of air rights or
development rights
Contract assignment
Date received

year

l.

Percentage of real property
conveyed which is residential
real property
%
(see instructions)

Option assignment or surrender

m.

Leasehold assignment or surrender

n.

Leasehold grant

o.

Conveyance of an easement

p.

Conveyance for which exemption
from transfer tax claimed (complete
Schedule B, Part 3)

q.

Conveyance of property partly within
and partly outside the state

r.

Conveyance pursuant to divorce or separation

s.

Other (describe) Easement
Transaction number

Page 2 of 4

TP-584 (9/19)

Schedule B – Real estate transfer tax return (Tax Law Article 31)
Part 1 – Computation of tax due
1 Enter amount of consideration for the conveyance (if you are claiming a total exemption from tax, mark an X in the
		  Exemption claimed box, enter consideration and proceed to Part 3) .................................
Exemption claimed
2 Continuing lien deduction (see instructions if property is taken subject to mortgage or lien) ..........................................
3 Taxable consideration (subtract line 2 from line 1) ....................................................................................................
4 Tax: $2 for each $500, or fractional part thereof, of consideration on line 3.........................................................
5 Amount of credit claimed for tax previously paid (see instructions and attach Form TP-584.1, Schedule G) ................
6 Total tax due* (subtract line 5 from line 4) .................................................................................................................

1.
2.
3.
4.
5.
6.

Part 2 – Computation of additional tax due on the conveyance of residential real property for $1 million or more
1 Enter amount of consideration for conveyance (from Part 1, line 1) ........................................................................
2 Taxable consideration (multiply line 1 by the percentage of the premises which is residential real property, as shown in Schedule A) ....
3 Total additional transfer tax due* (multiply line 2 by 1% (.01)) . .................................................................................

1.
2.
3.

10844 00
10844 00
44 00

44 00

Part 3 – Explanation of exemption claimed on Part 1, line 1 (mark an X in all boxes that apply)
The conveyance of real property is exempt from the real estate transfer tax for the following reason:
a. Conveyance is to the United Nations, the United States of America, New York State, or any of their instrumentalities, agencies,
or political subdivisions (or any public corporation, including a public corporation created pursuant to agreement or compact
with another state or Canada)............................................................................................................................................................. a
b. Conveyance is to secure a debt or other obligation............................................................................................................................ b
c. Conveyance is without additional consideration to confirm, correct, modif , or supplement a prior conveyance................................ c
d. Conveyance of real property is without consideration and not in connection with a sale, including conveyances conveying
realty as bona fide gift . ...................................................................................................................................................................... d
e. Conveyance is given in connection with a tax sale............................................................................................................................. e
f. Conveyance is a mere change of identity or form of ownership or organization where there is no change in beneficial
ownership. (This exemption cannot be claimed for a conveyance to a cooperative housing corporation of real property
comprising the cooperative dwelling or dwellings.) Attach Form TP-584.1, Schedule F..................................................................... f
g. Conveyance consists of deed of partition............................................................................................................................................ g
h. Conveyance is given pursuant to the federal Bankruptcy Act............................................................................................................. h
i. Conveyance consists of the execution of a contract to sell real property, without the use or occupancy of such property, or
the granting of an option to purchase real property, without the use or occupancy of such property.................................................. i
j. Conveyance of an option or contract to purchase real property with the use or occupancy of such property where the
consideration is less than $200,000 and such property was used solely by the grantor as the grantor’s personal residence
and consists of a one-, two-, or three-family house, an individual residential condominium unit, or the sale of stock
in a cooperative housing corporation in connection with the grant or transfer of a proprietary leasehold covering an
individual residential cooperative apartment....................................................................................................................................... j
k. Conveyance is not a conveyance within the meaning of Tax Law, Article 31, § 1401(e) (attach documents
supporting such claim) ............................................................................................................................................................................ k
* The total tax (from Part 1, line 6 and Part 2, line 3 above) is due within 15 days from the date of conveyance. Make check(s) payable to
the county clerk where the recording is to take place. For conveyances of real property within New York City, use Form TP-584-NYC. If a
recording is not required, send this return and your check(s) made payable to the NYS Department of Taxation and Finance, directly to the
NYS Tax Department, RETT Return Processing, PO Box 5045, Albany NY 12205-0045. If not using U.S. Mail, see Publication 55, Designated
Private Delivery Services.
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Schedule C – Credit Line Mortgage Certificate (Tax Law Article 11)
Complete the following only if the interest being transferred is a fee simple interest.
This is to certify that: (mark an X in the appropriate box)
1.

The real property being sold or transferred is not subject to an outstanding credit line mortgage.

2.

The real property being sold or transferred is subject to an outstanding credit line mortgage. However, an exemption from the tax
is claimed for the following reason:
a

The transfer of real property is a transfer of a fee simple interest to a person or persons who held a fee simple interest in the
real property (whether as a joint tenant, a tenant in common or otherwise) immediately before the transfer.

b

The transfer of real property is (A) to a person or persons related by blood, marriage or adoption to the original obligor or
to one or more of the original obligors or (B) to a person or entity where 50% or more of the beneficial interest in such real
property after the transfer is held by the transferor or such related person or persons (as in the case of a transfer to a trustee for
the benefit of a minor or the transfer to a trust for the benefit of the transferor

c

The transfer of real property is a transfer to a trustee in bankruptcy, a receiver, assignee, or other officer of a court

d

The maximum principal amount secured by the credit line mortgage is $3 million or more, and the real property being sold
or transferred is not principally improved nor will it be improved by a one- to six-family owner-occupied residence or dwelling.
Note: for purposes of determining whether the maximum principal amount secured is $3 million or more as described above, the
amounts secured by two or more credit line mortgages may be aggregated under certain circumstances. See TSB-M-96(6)-R for
more information regarding these aggregation requirements.

e
3.

4.

Other (attach detailed explanation).

The real property being transferred is presently subject to an outstanding credit line mortgage. However, no tax is due for the
following reason:
a

A certificate of discharge of the credit line mortgage is being o fered at the time of recording the deed.

b

A check has been drawn payable for transmission to the credit line mortgagee or mortgagee’s agent for the balance due, and a
satisfaction of such mortgage will be recorded as soon as it is available.

The real property being transferred is subject to an outstanding credit line mortgage recorded in
(insert liber and page or reel or other identification of the mortgage). The maximum principal amount of debt or obligation secured
by the mortgage is
. No exemption from tax is claimed and the tax of
is being paid herewith. (Make check payable to county clerk where deed will be recorded.)

Signature (both the grantors and grantees must sign)
The undersigned certify that the above information contained in Schedules A, B, and C, including any return, certification, schedule, or
attachment, is to the best of their knowledge, true and complete, and authorize the person(s) submitting such form on their behalf to receive a
copy for purposes of recording the deed or other instrument effecting the conveyance.

Grantor signature

Title

Grantee signature

Title

Grantor signature

Title

Grantee signature

Title

Reminder: Did you complete all of the required information in Schedules A, B, and C? Are you required to complete Schedule D? If you
marked e, f, or g in Schedule A, did you complete Form TP-584.1? Have you attached your check(s) made payable to the county clerk where
recording will take place? If no recording is required, send this return and your check(s), made payable to the NYS Department of Taxation
and Finance, directly to the NYS Tax Department, RETT Return Processing, PO Box 5045, Albany NY 12205-0045. If not using U.S. Mail,
see Publication 55, Designated Private Delivery Services.
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Schedule D – Certification of exemption from the payment of estimated personal income tax (Tax Law, Article 22, § 663)
Complete the following only if a fee simple interest or a cooperative unit is being transferred by an individual or estate or trust.
If the property is being conveyed by a referee pursuant to a foreclosure proceeding, proceed to Part 2, mark an X in the second box
under Exemption for nonresident transferors/sellers, and sign at bottom.
Part 1 – New York State residents
If you are a New York State resident transferor/seller listed in Form TP‑584, Schedule A (or an attachment to Form TP‑584), you must sign
the certification belo . If one or more transferor/seller of the real property or cooperative unit is a resident of New York State, each resident
transferor/seller must sign in the space provided. If more space is needed, photocopy this Schedule D and submit as many schedules as
necessary to accommodate all resident transferors/sellers.

Certification of resident transferors/sellers
This is to certify that at the time of the sale or transfer of the real property or cooperative unit, the transferor/seller as signed below was a
resident of New York State, and therefore is not required to pay estimated personal income tax under Tax Law § 663(a) upon the sale or
transfer of this real property or cooperative unit.
Signature

Print full name

Date

Signature

Print full name

Date

Signature

Print full name

Date

Signature

Print full name

Date

Note: A resident of New York State may still be required to pay estimated tax under Tax Law § 685(c), but not as a condition of recording a
deed.
Part 2 – Nonresidents of New York State
If you are a nonresident of New York State listed as a transferor/seller in Form TP-584, Schedule A (or an attachment to Form TP-584) but
are not required to pay estimated personal income tax because one of the exemptions below applies under Tax Law § 663(c), mark an X in
the box of the appropriate exemption below. If any one of the exemptions below applies to the transferor/seller, that transferor/seller is not
required to pay estimated personal income tax to New York State under Tax Law § 663. Each nonresident transferor/seller who qualifies
under one of the exemptions below must sign in the space provided. If more space is needed, photocopy this Schedule D and submit as
many schedules as necessary to accommodate all nonresident transferors/sellers.
If none of these exemption statements apply, you must complete Form IT‑2663, Nonresident Real Property Estimated Income Tax Payment
Form, or Form IT-2664, Nonresident Cooperative Unit Estimated Income Tax Payment Form. For more information, see Payment of estimated
personal income tax, on Form TP-584-I, page 1.

Exemption for nonresident transferors/sellers
This is to certify that at the time of the sale or transfer of the real property or cooperative unit, the transferor/seller (grantor) of this real
property or cooperative unit was a nonresident of New York State, but is not required to pay estimated personal income tax under Tax Law
§ 663 due to one of the following exemptions:
The real property or cooperative unit being sold or transferred qualifies in total as the transfero ’s/seller’s principal residence
(within the meaning of Internal Revenue Code, section 121) from 		

Date

to

Date

(see instructions).

The transferor/seller is a mortgagor conveying the mortgaged property to a mortgagee in foreclosure, or in lieu of foreclosure with
no additional consideration.
The transferor or transferee is an agency or authority of the United States of America, an agency or authority of New York State,
the Federal National Mortgage Association, the Federal Home Loan Mortgage Corporation, the Government National Mortgage
Association, or a private mortgage insurance company.
Signature

Print full name

Date

Signature

Print full name

Date

Signature

Print full name

Date

Signature

Print full name

Date

EXHIBIT B
ADDITIONAL TERMS AND CONDITIONS
Attached to and made part of that certain Transmission Easement dated the
day
of
, 2021, by and between City of Ithaca, as Grantor, and New York State Electric
& Gas Corporation, as Grantee, to wit:
1. Prior to any tree removal during construction, the Grantee shall obtain written consent from
the Forester for the City of Ithaca, which consent shall not be unreasonably withheld,
conditioned or delayed. The parties agree that it would be unreasonable for the Grantor to
withhold such approval for any tree that would in falling pose a hazard to the construction,
operation, safety, security, or maintenance of the Facilities.
2. During construction and reclamation, Grantor and its officers, agents, employees, contractors,
and representatives shall have continued and uninterrupted access to the city reservoir along
the access road that runs from Burns Road to the city reservoir. If Grantee uses the access road
from Burns Road to the city reservoir during construction or reclamation, Grantee shall restore
the access road to as near as possible the condition which existed prior to commencement of
construction.
3. Prior to entering the Property for construction or maintenance activities, the Grantee shall
contact the Department of Public Works Water & Sewer Division for the City of Ithaca.
4. Grantor reserves the right to install and construct a walking trail to support a trail connection
to the nearby South Hill Recreation Way. Plans for such trail and appurtenances shall be
submitted to Grantee for prior written approval. Grantor shall ensure that neither the
installation nor use of the trail will unreasonably interfere with Grantee's Facilities or
operations within the Easement Area.

3530404.2 4/16/2020

11931687.2 1/27/2021

3.5 Fire Department - Amendment to 2021 Operating Budget Fire Department
WHEREAS, $10,000 was authorized in the 2020 budget for Mobile Data Terminal
replacement, and
WHEREAS, $24,184 was authorized in the 2020 budget for Fire Hose, Portable Radios, and
Pagers, and
WHEREAS, the replacement of Mobile Data Terminals, Fire Hose, Portable Radios, and
Pagers, is part of a multi-year replacement plan, and
WHEREAS, in 2020, $34,184 in budgeted funds were not expended due to the City
Controller's purchasing freeze caused by the COVID-19 Pandemic, and
WHEREAS, funding was not included in the 2021 operating budget to offset the elimination of
the 2020 budgeted replacement of Mobile Data Terminals, Radios, Pagers, and Fire Hose;
now, therefore, be it
RESOLVED, That the following 2021 budget accounts be amended:
Increase Accounts:
A3410-5210 Office Equipment
A3410-5225 Other Equipment

$10,000
$24,184

and, be it further
RESOLVED, That Common Council hereby transfers an amount not to exceed $34,184 from
Unrestricted Contingency Account A1990-5000 to the above listed accounts to purchase said
equipment.

To:

Common Council

From: Tom Parsons, Fire Chief
cc:

Svante Myrick, Mayor

Date: May 18th, 2021
Re:

Amendment to the 2021 Fire Department Budget - Equipment

The department has a multi-year replacement plan for Mobile Data Terminals, Fire Hose,
Portable Radios, and Pagers. In 2020, we had thirty-four thousand four hundred and eighty-four
dollars $34,184 in budgeted funds that were not expended due to the City Controller's purchasing
freeze caused by the COVID-19 Pandemic.
The funding would have replaced old and obsolete mobile data terminals, fire hoses, portable
radios, and radio pagers. Due to the spending cap on the 2021 budget, we cannot compensate for
the equipment that was not purchased in 2020.
I am requesting that thirty-four thousand four hundred and eighty-four dollars ($34,184) be
added to the Fire Department 2021 budget and that the increased funding will come from the
American Rescue Plan Stimulus Funds.

3.6 Approval of Outdoor Dining Alcohol Permits
WHEREAS, Collegetown Bagels and the Greenhouse Café have requested
permission to utilize certain areas along the Primary and Secondary Commons and
sidewalks in the downtown core for outdoor dining, and
WHEREAS, it is Common Council's responsibility to determine whether or not to allow
the serving and consumption of alcohol on City property, and
WHEREAS, Common Council has determined that the use of public property for
outdoor dining and special events including the responsible sale and consumption of
alcohol, plays an important role in the vibrancy of the downtown business district, and
WHEREAS, Common Council has determined that any use of this or similar public
property involving the sale and consumption of alcohol should be covered by a
minimum of $1,000,000 insurance under the Dram Shop Act; now, therefore be it
RESOLVED, For the year 2021, Common Council hereby approves revocable
alcoholic beverage permits for the outdoor sale and consumption of alcohol in accord
with the terms and conditions set forth in their applications, including minimum Dram
Shop coverage in the amount of $1,000,000 and the approval of an outdoor dining
permit for Collegetown Bagels and the Greenhouse Café.

CITY ADMINISTRATION COMMITTEE ITEMS:
4.1 Finance – Controller’s Office – Request to Amend the 2021 Authorized budget to
Account for Additional State Aid
WHEREAS, the 2021 Authorized City Budget included $2,088,318 for State Aid and
Incentives for Municipalities (AIM) based on the New York State’s budget at the time, and
WHEREAS, as the COVID-19 pandemic financial impacts have been reduced due to Federal
aid infusion and better financial activity, and
WHEREAS, New York State has now approved a budget for 2021-2022 that includes the
normal AIM payments, meaning the City will see $2,610,398 in AIM payments for 2021, or an
additional $522,080 in State aid, and
WHEREAS, the additional funds will be placed into Unrestricted Contingency until we
determine the future allocations of the funds; now, therefore be it
RESOLVED, That Common Council hereby amends the 2021 Authorized City Budget to
account for the additional State Aid as follows:
Increase Revenue
Account A0001-3001 General State Aid

$522,080

Increase Appropriation
Account A1990-5000 Contingency

$522,080

4.2 Fire Department - Amendment to Personnel Roster
WHEREAS, the two Firefighter positions and one Deputy Fire Chief position were funded in
the 2020 budget but not filled due to a hiring freeze caused by the fiscal impact of the
COVID-19 Pandemic, and
WHEREAS, two Firefighter positions and one Deputy Fire Chief position were not funded in
the 2021 budget due to the fiscal impact of the COVID-19 Pandemic on the City of Ithaca
budget, and
WHEREAS, the reduced number for firefighter position causes increases in overtime
expenditures when there are retirements, extended sick and family leave, military
deployments, and injuries, and
WHEREAS, the Fire Department does not have a Deputy Chief as part of management to
lead the department in the absence of the Fire Chief, and
WHEREAS, the Fire Department requests an amendment to the 2021 Roster for the funding
of two Firefighter positions and one Deputy Fire Chief position on July 1, 2021; now,
therefore, be it
RESOLVED, That the Personnel Roster of the Ithaca Fire Department shall be amended
effective July 1, 2021, as follows:
Fund: One (1) Deputy Fire Chief Position
Fund: Two (2) Firefighter Positions
and, be it further
RESOLVED, That the following 2021 budget accounts shall be amended as follows:
Increase Accounts:
A3410-0105 Administrative Salaries
A3410-0110 Staff Salaries
A3410-9015 Police and Fire Retirement
A3410-9030 FICA/Med
A3410-9040 Worker’s Comp
A3410-9060 Hospital and Medical Insurance
Total

$58,000
$44,811
$20,357
$7,865
$3,401
$53,000
$187,434

and, be it further
RESOLVED, That Common Council hereby transfers an amount not to exceed $187,434
from the Unrestricted Contingency Account A1990-5000 to the above listed accounts to add
said positions.

To:

Common Council

From: Tom Parsons, Fire Chief
cc:

Svante Myrick, Mayor

Date: May 12th, 2021
Re:

Amendment to the 2021 Fire Department Roster

I am requesting that funding for one Deputy Fire Chief and two Firefighter positions be added to
the 2021 Fire Department Budget. The financing of the Deputy Fire Chief will allow succession
planning for the management of the Fire Department. Two firefighters will return the staffing
levels to 68 and provide 15 firefighters and officers for each of the four emergency response
shifts and four firefighters and officers to work in the Fire Prevention Bureau.
Funding for the positions will come from the American Rescue Plan Stimulus Funds and the
General Fund Account.

4.3 IURA - Parking Agreements to Implement the Urban Renewal Project for the East
Section of the Green Street Garage
WHEREAS, on January 6, 2021, the City of Ithaca Common Council approved the
Disposition and Development Agreement (DDA) with Ithaca Properties, LLC (Developer) for
the East section of the Green Street Garage Mixed-Use Urban Renewal Project (Project),
and
WHEREAS, execution of the following two parking agreements is necessary prior to IURA
conveyance of the air rights parcel to the Developer:
• Green Garage Hotel Parking Agreement
• City Parking Lease Agreement - East Section of Green Street Garage, and
WHEREAS, the Project includes construction of two decks of parking to be leased to the City
of Ithaca integrated into a larger mixed-use building located adjacent to the Marriott Hotel,
and
WHEREAS, Developer purchase of the City air rights parcel at the eastern section of the
Green Street Garage requires the owner of the Marriott hotel, Hotel Ithaca, LLC, to relinquish
their rights to purchase the air rights parcel, and
WHEREAS, the proposed Green Garage Hotel Parking Agreement between the City and
Hotel Ithaca, LLC renegotiates and replaces the existing 2014 Hotel Parking Agreement for
Marriott hotel guest parking, including relinquishment of the purchase option on the City air
rights parcel, and
WHEREAS, the proposed Green Garage Hotel Parking Agreement reduces the number of
parking spaces allocated for hotel guests from 90 to 55 spaces and extends the duration that
the City commits to make available hotel guest parking in the Green Street parking garage or
downtown public parking facilities, and
WHEREAS, the hotel will continue to pay the prevailing parking rate for spaces allocated
under the parking agreement, and
WHEREAS, a proposed 30-year City parking lease with two 10-year optional renewal terms
has been negotiated by City representatives with the Developer, and
WHEREAS, the leased parking premises will replace two decks of structurally deficient
parking located in the eastern section of the Green Street parking garage with newly
constructed parking, and
WHEREAS, rent during the initial 30-year term is structured to cover the actual construction
cost without profit to the Developer, and
WHEREAS, rent during renewal terms is based on amortizing City-approved, new capital
improvements of the lease premises, and

WHEREAS, on August 25, 2020, the City of Ithaca Planning & Development Board, acting as
Lead Agency, determined that the Project – a 12-story mixed-use building, including parking
to be leased to the City, will result in no significant adverse impacts on the environment; now,
therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby authorizes the Mayor, subject
to City Attorney review, to execute documents substantially similar to the following
agreements, and such other documents as necessary to effectuate the same, to satisfy
contingencies contained in the Disposition and Development Agreement for IURA sale of the
air rights parcel at the east section of the Green Street garage for redevelopment:
•
•

Green Garage Hotel Parking Agreement, dated May 19, 2021, between the City of
Ithaca, Hotel Ithaca, LLC, and Ithaca Properties, LLC; and
City Parking Lease Agreement - East Section of Green Street Garage, dated May 19,
2021, between City of Ithaca and Hotel Ithaca, LLC, or its authorized assignee.

GREEN GARAGE HOTEL
PARKING AGREEMENT
[THIS DOC NEEDS TO BE RECORDED AGAINST TITLE TO EASTERN & CENTER
SECTIONS OF GARAGE]
This PARKING AGREEMENT (hereinafter referred to as this “Agreement”) is made this
___19th__ day of _______May______, 2021 by HOTEL ITHACA, LLC, a Delaware limited
liability company, with offices at 4707 Elm Street, Bethesda, Maryland 20814 (hereinafter referred
to as “Hotel LLC”); Ithaca Properties, LLC, a New York limited liability company having an
address in care of North Ocean Properties, 1721 North Ocean Avenue, Suite D, Medford, NY
11763-2684 (“Ithaca Properties”); and the CITY OF ITHACA, NEW YORK, a municipal
corporation having offices at 108 East Green Street, Ithaca, New York (hereinafter referred to as
the “City”).
WHEREAS, Hotel LLC is the owner in fee simple absolute of those certain parcels of land
in the City of Ithaca, County of Tompkins and State of New York, consisting of 0.193 acres of
land fronting on South Aurora Street in the City of Ithaca, State of New York, Tax Map Parcels
70.-4-4.3, the legal description of which is attached hereto as Exhibit A (hereinafter referred to as
the “Hotel Property”), and Hotel LLC constructed a 10-story hotel on the Hotel Property (the
“Hotel”); and
WHEREAS, the City is owner in fee simple absolute and operator of a parking garage
located at 120 East Green Street, in the City of Ithaca, State of New York, Tax Map Parcel 70.-45.2, consisting of approximately 425 parking spaces, with the sole access from the street located
in the center section of the garage, soon to be modified to include vertical expansion of the center
section and elimination of the western section, as described below (hereinafter referred to as the
“Green Garage”); and
WHEREAS, the City anticipates the near-term conveyance to Asteri Parking, LLC
(“Asteri Parking”) of title in fee simple absolute to the center section of the Green Garage (the
“Center Section”), upon which Asteri Parking’s project will include renovation and expansion of
the existing parking capacity for leaseback to the City, which Center Section includes, and
following such renovation shall continue to include, access from Green Street to the eastern section
of the Green Garage, as referenced in Section 2 below; and
WHEREAS, the City anticipates the near-term conveyance to Asteri Conference, LLC
(“Asteri Conference”) of title in fee simple absolute to the western section of the Green Garage,
resulting in the demolition of that section of the garage without reconstruction of any parking in
that section of the (then-former) garage;
WHEREAS, the Green Garage adjoins the westerly boundary of the Hotel Property and
will be used by Hotel guests for parking, loading and unloading of persons and belongings and
direct access to the Hotel; and
WHEREAS, on October 24, 2014, the City and Hotel LLC executed an agreement for nonexclusive parking by hotel guests in the Green Garage; and
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WHEREAS, on December 17, 2014, Hotel LLC and the City executed an option and
purchase agreement (the “Option Agreement”) that provided Hotel LLC with an option to
purchase the eastern section of the Green Garage if the City intends to sell the premises, and
WHEREAS, Ithaca Properties has entered into that certain Purchase Agreement for Eastern
Section of Green Street Garage Urban Renewal Project dated May 11, 2020 with the City and
Ithaca Urban Renewal Agency setting forth the agreement for Ithaca Properties to purchase the
eastern section of the Green Garage (the “Purchase Agreement”) and to undertake an urban
renewal project that includes reconstruction of the existing two decks of public parking to be leased
to the City for a minimum period of 30 years for operation as public parking; and
WHEREAS, a true, accurate and complete copy of the Purchase Agreement has been
delivered to Hotel LLC; and
WHEREAS, such Ithaca Properties’ urban renewal project will require demolition and
reconstruction of the eastern section of the Green Garage thereby dislocating parking for Hotel
guests to an alternate parking facility; and
WHEREAS, a separate urban renewal project that includes Asteri Parking’s vertical
expansion of the center section of the Green Garage is expected to temporarily close the Green
Garage entrance and access ramp leading to the eastern section of the Green Garage during
construction, which is planned for 2021, thereby dislocating parking for Hotel guests to an
alternate parking facility; and
WHEREAS, Hotel LLC agrees to consent to the Purchase Agreement and relinquish its
purchase rights under the Option Agreement subject to execution of this Agreement; and
WHEREAS, Hotel LLC has requested certain rights to the use of the Green Garage in
connection with the Hotel, and the City has agreed to grant such rights subject to the terms and
conditions hereinafter set forth.
NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained, and of the sum of One and 00/100 Dollars ($1.00) by each party hereto to the other in
hand paid, receipt whereof is hereby acknowledged, the parties hereto agree, subject to closing on
the Purchase Agreement, as follows:
1. The parking agreement between the City and Hotel LLC dated October 24, 2014 shall
terminate and be replaced with this Agreement (the “Green Garage Hotel Parking
Agreement”). Hotel LLC hereby relinquishes its rights under the Option Agreement.
2. The City shall designate fifty-five (55) parking spaces in the eastern section of the Green
Garage (the “Designated Spaces”) for use by Hotel guests, which Designated Spaces shall
not be exclusively reserved for parking by Hotel guests, but rather may also be used for
parking by the general public for hourly parking only on a first-come, first-serve basis. The
Designated Spaces shall be located as reasonably practicable within the closest proximity
to the Hotel. However, the parties hereto agree that Hotel guests may park in any space
available to the general public in the Green Garage after all Designated Spaces are
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occupied. The term “eastern section of the Green Garage” as used herein, shall mean
that portion of such garage depicted on the plans attached hereto as Exhibit B.
3. In addition to the Designated Spaces, the City shall designate two (2) public loading spaces
immediately adjacent to the Hotel entrance in the Green Garage (the “Loading Spaces”)
for short-term use (as defined from time to time by the City of Ithaca) by the public,
including guests of the Hotel.
4. To the extent there are additional parking spaces available in the Green Garage as
determined in the reasonable judgment of the Superintendent of Public Works for the City
of Ithaca, the City may approve a written request from Hotel LLC for additional
Designated Spaces (the “Supplemental Designated Spaces”) on a monthly basis.
5. The term of this Agreement shall commence upon closing on the Purchase Agreement
(“Commencement”) and shall expire upon expiration of the lease term provided for in the
lease agreement between the City and Ithaca Properties (the “Master Lease”), and any
renewals thereof. During the term of this Agreement occurring (1) after Ithaca Properties
obtains and provides to the City a Certificate of Occupancy for the eastern section of the
Green Garage but (2) prior to the expiration of the Master Lease, the City shall ensure such
vehicular access from Green Street to the eastern section of the Green Garage as is currently
provided in the separate vehicular cross-easement agreement between Ithaca Properties and
Asteri Parking (and, in this regard, Ithaca Properties agrees not to voluntarily terminate
such cross-easement agreement or default thereunder enabling such a termination). Ithaca
Properties, on behalf of itself or any successors in interest of the Green Garage agrees not
to terminate the Master Lease prior to its expiration. The City agrees not to default under
the Master Lease thereby enabling Ithaca Properties to terminate the Master Lease prior to
its expiration. Ithaca Properties agrees not to default under the Master Lease thereby
enabling the City to terminate the Master Lease prior to its expiration. Prior to the
expiration of the Master Lease and any renewals thereof, Ithaca Properties shall seek
acquisition of the Center Section of the Green Garage or a recorded easement over said
Center Section that provides vehicular access from Green Street to the eastern section of
the Green Garage. Provided that Ithaca Properties acquires either the Center Section or an
easement over the Center Section that provides access from Green Street to the eastern
section of the Green Garage, Ithaca Properties shall assume the obligations of the City
under this Agreement, other than the City's obligations under this Agreement to provide
parking spaces to the Hotel in a location other than in the eastern section of the Green
Garage (such as the Offsite Parking Spaces, as defined in Section 9 below), and in
exchange Ithaca Properties shall receive payment from Hotel LLC as specified under this
Agreement, in order that the total aggregate term for Hotel LLC’s parking usage under this
Agreement is seventy-five (75) years (the “Term”). Notwithstanding the foregoing, in the
event that the preceding sentence operates for any reason to relieve Ithaca Properties of the
duty to assume all obligations of the City under this Agreement, then the term of this
Agreement shall terminate upon termination of the Master Lease (including any early
termination under the provisions of said lease) and any renewals thereof. Notwithstanding
the foregoing sentences, the City shall continue to be bound by and benefit from those
provisions of this Agreement that by their explicit terms both (i) establish an obligation of
or burden upon the City, and (ii) shall survive termination of this Agreement.
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6. During the Term, Hotel LLC shall pay to the City, or, in accordance with the terms of
Section 5 above, to Ithaca Properties, on a monthly basis, in advance, a fee for the right to
use the Designated Spaces, the Loading Spaces, and any Supplemental Designated Spaces
(the “Monthly Fee”). Such fee shall be based on the then-applicable monthly parking rate
per car charged by the operator of the Green Garage to the general public for parking in
the Green Garage (the “Green Garage Public Parking Rate”), and equal the sum of the
number of Designated Spaces plus the number of Supplemental Designated Spaces,
multiplied by the Green Garage Public Parking Rate. In the event of termination of the
Master Lease, the Green Garage Public Parking Rate shall be established with reference to
such other portions of the Green Street Garage as may still be made available to the public
on a monthly rate, and if or when the same ceases to be the case, shall be established as the
same rate for the Cayuga Street Garage. Additionally, to the extent that Hotel LLC has,
during the period prior to commencement of the Term of this Agreement but after April 1,
2021, used and received 55 or fewer spaces in the Cayuga St. Garage while paying the City
for more than 55 spaces, Hotel LLC shall be due a credit against the initial payment(s) due
under this Agreement for such overpayments in excess of the applicable rate for 55 spaces.
7. In the course of reconstruction of the eastern section of the Green Garage, Ithaca Properties
shall be responsible for ensuring the following (at no cost or expense to Hotel): (a) that
the parking spaces and driving lanes in the eastern section of the Green Garage are
appropriately striped upon completion of such reconstruction, (b) the installation of
appropriate garage-internal way finding signage associated with Hotel’s use of the Green
Garage, (c) that any damage to the Hotel’s elevator caused in connection with the
demolition and reconstruction of the eastern section of the Green Garage is promptly
repaired; and (d) the connection of the elevator on the Hotel Property to the Green Garage,
as set forth on plans that are approved by Hotel LLC (in order to ensure reasonable access
to and from the Hotel and the Green Garage). Notwithstanding the foregoing, Hotel LLC
agrees as follows:
a. all maintenance responsibilities, expenses, and associated liabilities (provided same
are not a result of the gross negligence or willful misconduct of the City) of the
elevator and its connection to the Green Garage shall be borne exclusively by Hotel
LLC, and
b. Such connection from the elevator on the Hotel Property to the Green Garage shall
not in any way constitute required fire “means of egress” to comply with the New
York State Fire Prevention and Building Code, the City Code of the City of Ithaca,
or any other laws or regulations, and
c. Such connection shall not imply or constitute an obligation on the part of the City
or any other party who has an interest in the Green Garage to continue to provide
such connection and access to the Hotel Property in the event that the City, in its
sole reasoned discretion, deems such connection unsafe; however, if such
connection is rendered unsafe as a result of structural defect identified in the eastern
section of the Green Garage, provided that such defect was not caused by or the
result of any act or omission of the City, Ithaca Properties shall, at its expense,
remedy such structural defect. There shall be a presumption that any such structural
defect (in the eastern section of the Green Garage that renders such connection
unsafe) is the the responsibility of Ithaca Properties rather than the City; Ithaca
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properties may overcome that presumption by demonstrating by clear and
convincing evidence that the City’s gross negligence or willful misconduct was the
cause of such structural defect, in which event the City shall, at its expense, remedy
such structural defect.
8. During the Term, the City—and following the expiration of the Master Lease, for so long
as the Center Section of the Green Garage continues to provide access from Green Street
to the eastern section of the Green Garage, Ithaca Properties—shall be required to operate
the eastern section of the Green Garage in a safe and commercially reasonable manner
following the reconstruction phase, subject to the scope and duration of the vehicular crosseasements established by separate agreement.
9.

In the event that Designated Spaces and Loading Spaces are not available in their initial
locations during the Term of this Agreement, including during the reconstruction phase
(this paragraph 9 to survive termination of this Agreement):
a. Prior to to the expiration of thirty years from the date of Commencement of this
Agreement, and in exchange for Hotel LLC's payment to the City of such fees as
are otherwise owed (either to Ithaca Properties or to the City), the City shall move
such spaces to such location as reasonably specified by the City within the Green
Garage and/or to offsite parking at a single alternate parking facility in which
designated spaces are assigned for the benefit of the Hotel LLC (herein, the “Offsite
Parking Spaces”), after reasonably considering any input offered by Hotel LLC on
the matter (with the Designated Spaces to subsequently become available again to
Hotel LLC as soon as reasonably practicable following the reconstruction phase or
cessation of other event that made them unavailable). Such alternate parking
facility shall be located within One Thousand (1,000) linear feet from the main
guest entrance to the Hotel. Ithaca Properties shall provide Hotel LLC with two
weeks advance notice prior to the commencement of the reconstruction phase, and
the City shall provide at least thirty (30) days advance notice prior to any other
relocation of parking rights hereunder.
b. During that portion of the Term of this Agreement occurring after the expiration of
thirty years from the date of Commencement of this Agreement, the City, and not
Ithaca Properties, shall remain obligated to satisfy the requirements of the
immediately preceding sub-paragraph (a) but if and only if the City is at that time
maintaining a minimum inventory of one thousand (1,000) public structured
parking spaces not more than One Thousand (1,000) linear feet from the main guest
entrance to the Hotel, and to the extent that the City does so provide Offsite Parking
Spaces, any monthly fee to be paid by Hotel hereunder for such Offsite Parking
Spaces shall be paid to the City rather than to Ithaca Properties.

10. Any Monthly Fee shall be paid by Hotel LLC to the City—and following the expiration of
the Master Lease, to Ithaca Properties—by the first business day of each month. A Monthly
Fee due under this Agreement for any period during the Term which is for less than one
(1) month shall be a prorated portion of the Monthly Fee due, based upon the actual number
of days in that particular month. A Monthly Fee may be paid in advance by Hotel LLC,
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provided that if the City increases the public parking rate in any month for which Hotel
LLC has already prepaid, Hotel LLC shall be required to pay the additional amount due to
the City by the first day of such month.
11. Hotel guests shall not be charged for and shall have frequency-unlimited rights to enter
and/or exit the Green Garage, or in the event that Offsite Parking Spaces are developed in
accordance with this Agreement, any Alternate Parking Facility.
12. The City agrees to manage the Green Garage parking operations so as to reasonably ensure
the availability of all Designated Spaces during all periods of normal parking demand.
Hotel LLC agrees to report by January 15 of each year certified annual average occupancy
data for the Hotel for the preceding twelve-month period, which shall be multiplied by a
57% drive rate (i.e., parking demand per occupied room), resulting in annualized average
daily Hotel parking demand. At Hotel LLC’s option, it may supplant the foregoing drive
rate calculation with demonstrably and entirely accurate empirical data that demonstrates
the exact actual annual Hotel parking usage under this Agreement. In the event that said
occupancy data demonstrates an average daily Hotel parking demand in excess of 55
spaces, (or if Hotel LLC elects to supplant such information with empirical data as set forth
above and such empirical data demonstrates the same as broken down on an average daily
basis) that larger demand, as applicable, as rounded up to the nearest whole number shall
be used throughout the ensuing twelve-month period as the number of Designated Spaces
for purposes of the fee calculation in paragraph 6 of this Agreement.
13. The City, prior to expiration of the Master Lease, and thereafter, Ithaca Properties, agrees
to maintain or cause to be maintained a two-way circulation lane between the center and
eastern sections of the Green Garage to provide a short-cut route to the upper decks of the
center section without the need to drive through the eastern section of the Green Garage.
14. During the Term, at no additional cost, the City grants Hotel LLC the right to reserve the
Designated Spaces, as applicable, for exclusive use (the “Exclusive Use Spaces”) by Hotel
guests on up to twelve (12) days per year, which days do not need to be consecutive and
shall be selected by Hotel LLC in its sole and absolute discretion in order to address specific
times of high hourly parking demand in downtown Ithaca, such as during special events
and graduation weekends (each such day, an “Exclusive Use Date”). Hotel LLC shall
exercise its right to reserve the Exclusive Use Spaces by written notice to the City delivered
at least twenty-one (21) days prior to such Exclusive Use Date. On said days of reservation
pursuant to this paragraph, the City agrees to provide fencing that shall restrict access to
the Designated Spaces and Hotel LLC agrees to provide signage indicating said reservation
and such staffing as Hotel may desire to implement restrictions pursuant to this reservation;
the City will not provide separate staffing to monitor compliance with said reservation.
15. Hotel employees, agents and vendors shall not be considered “Hotel guests” as the term is
used herein and shall not be permitted to use the Designated Spaces or Offsite Parking
Spaces as guests of the Hotel. Rather, such employees, agents and vendors who wish to
park in a City of Ithaca parking facility shall be required to purchase parking separately
and on the same terms as all members of the public.
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16. The Green Garage does not include the metered parking on the same level as Green Street;
such metered parking spots are below the Green Garage and are excluded from all
provisions of this Agreement.
17. In the event the eastern section of Green Garage is materially damaged during the Term,
the Responsible Party (either or both of Ithaca Properties or the City, as determined by the
following breakdown of Repair Responsibility in Section 19 below) shall forthwith proceed
to repair, restore, replace or rebuild the eastern section of Green Garage to substantially the
condition as existed immediately prior to such damage. The Responsible Party (or, if
applicable, both of them) thereafter shall diligently prosecute said work to completion
without unreasonable delay or interruption except for events beyond their reasonable
control.
a. During the pendency of any such repair work occurring prior to the expiration of
the first thirty (30) years of this Agreement, if the number of spaces required to be
provided to Hotel LLC under the terms of this Agreement are not available in the
eastern section of the Green Garage (including due to unavailability of street access
to the eastern section of the Green Garage through the center section of the Green
Garage), the City shall, at no additional cost beyond payment to the City of such
fees as are otherwise owed (either to Ithaca Properties or to the City), provide such
parking spaces for Hotel guests in an Alternate Parking Facility the entrance to
which is not more than One Thousand (1,000) linear feet from the main guest
entrance to the Hotel.
b. During the pendency of any such repair work occurring after the expiration of the
first thirty (30) years of this Agreement, if the number of spaces required to be
provided to Hotel LLC under the terms of this Agreement are not available in the
eastern section of the Green Garage (including due to unavailability of street access
to the eastern section of the Green Garage through the center section of the Green
Garage), then if and only if the City is at that time maintaining a minimum inventory
of one thousand (1,000) public structured parking spaces not more than One
Thousand (1,000) linear feet from the main guest entrance to the Hotel, the City
shall, at no additional cost beyond payment to the City of such fees as are otherwise
owed (either to Ithaca Properties or to the City), provide such parking spaces for
Hotel guests in an Alternate Parking Facility the entrance to which is not more than
One Thousand (1,000) linear feet from the main guest entrance to the Hotel.
c. Notwithstanding the foregoing, under no circumstance will the City bear any
responsibility for repairs, restoration, replacement, or rebuilding of any aspect of
the Green Garage after termination of the Master Lease and any renewals thereof.
Notwithstanding the foregoing and notwithstanding the terms of Section 19 below,
unless and to the extent insurance proceeds are available with respect thereto, under
no circumstance prior to termination of the Master Lease (or any renewals thereof)
will Ithaca Properties bear any responsibility for repairs, restoration, replacement,
or rebuilding of any aspect of the Green Garage the need for which repairs,
restoration, replacement, or rebuilding was caused by or arose from any act or
omission of the City (in which event the City shall be responsible for any necessary
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repairs, restoration, replacement or re-building in such a manner and to such an
extent as provided by the Master Lease) or of Hotel, LLC.
18. Breakdown of Repair Responsibility, identifying the Responsible Party in each applicable
cell, except as stated otherwise in Section 18 above:
Type of Activity

Eastern Section
Green Garage

of Center Section
Green Garage

Structural Assessments Ithaca Properties
and Structural Repairs:

City

Re-Striping:

City

City

Non-Structural
Maintenance Activities:

City

City

of

19. Ithaca Properties, LLC understands and supports all provisions of this Agreement, and
agrees to facilitate, at lowest possible cost to the City as its lessee, the City’s delivery of its
obligations to Hotel LLC under this Agreement.
20. Hotel LLC hereby indemnifies the City and its officials, employees, agents, successors and
assigns and shall be deemed to forever hold the same harmless from all suits, actions,
damages, liability and expense in connection with loss of life, bodily or personal injury or
property damage arising from or out of Hotel LLC’s use of the Green Garage and
any Alternate Parking Facility as authorized under the execution or in performance of this
Agreement, including, but not limited to, any use by Hotel LLC’s principals, employees,
agents, contractors, licensees, servants, invitees, successors and assigns. Hotel LLC’s
indemnification responsibility to the City shall not extend to that portion of any liability
caused by or arising out of any breach by the City of its obligations hereunder or the
negligence or willful misconduct of the City. Where Hotel LLC is partially responsible
and the City’s breach, negligence or willful misconduct has contributed to liability incurred
by the Parties, each will indemnify the other in proportion to its respective responsibility
for the act or omission that gives rise to the liability. Notwithstanding the preceding, in no
event shall the City be required to defend, hold harmless, or indemnify Hotel LLC or any
other party from or for any suits, actions, damages, liability, or expense which, had it been
asserted against the City directly, would not have necessitated the City either to defend on
the merits or to incur the resulting liability under applicable law. The provisions of this
paragraph shall survive the termination or expiration of this Agreement.
21. Hotel LLC hereby indemnifies the Ithaca Properties and its members, officers, employees,
contractors, agents, and each of said parties’ respective successors and assigns and shall be
deemed to forever hold the same parties harmless from all suits, actions, damages, liability
and expense in connection with loss of life, bodily or personal injury or property damage
arising from or out of Hotel LLC’s use of the Green Garage and
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any Alternate Parking Facility as authorized under the execution or in performance of this
Agreement, including, but not limited to, any use by Hotel LLC’s principals, employees,
agents, contractors, licensees, servants, invitees, and each of said parties’ respective
successors and assigns. Hotel LLC’s indemnification responsibility to Ithaca Properties
shall not extend to any liability caused by or arising out of any breach by Ithaca Properties
of its obligations hereunder or the negligence or willful misconduct of Ithaca Properties.
Where Hotel LLC is partially responsible and Ithaca Properties’ breach, negligence or
willful misconduct has contributed to liability incurred by the Parties, each will indemnify
the other in proportion to its respective responsibility for the act or omission that gives rise
to the liability. The provisions of this paragraph shall survive the termination or expiration
of this Agreement.
22.

The City’s liability for unavailability of parking (for any reason other than the City’s bad
faith or the City’s continuing or repeated intentional disregard of Hotel LLC’s parking
rights after receiving written notice of same from Hotel LLC) or any damages actually or
allegedly arising directly or indirectly from the same shall be limited solely to the pro-rata
portion of the then-applicable Monthly Fee otherwise payable to the City.

23. This Agreement shall be governed by the laws of the State of New York, without regard to
choice of law provisions thereof, and by the Charter and Code of the City of Ithaca. The
parties agree that Tompkins County shall be the exclusive venue to resolve any and all
disputes between the parties for any reason whatsoever.
24. All notices provided for herein shall be directed to the parties at the addresses set forth
above, or at any other address provided in writing to the counterparty’s current address of
record. The parties agree to update notice information as necessary.
25. The City shall have the right to suspend access by guests of the Hotel to the Green Garage
upon Hotel LLC’s failure to pay the Monthly Fee as specified in this Agreement, and shall
restore Hotel LLC’s guests’ access upon full payment of any past-due Monthly Fee owed
plus accrued interest at a rate of 9% per annum. The Mayor or the Mayor’s designee may
terminate this Agreement if Hotel LLC owes the City at any time three or more overdue
Monthly Fees, such termination to be effective upon the City’s written notice to Hotel LLC.
26. The City, subject to review by the City Attorney, shall execute a memorandum of parking
agreement to be recorded on title to the Green Garage. Such memorandum shall be
consented to by Ithaca Properties LLC.
27. Hotel LLC shall have the right to terminate this Agreement at any time and in its sole
discretion, such termination to be effective upon Hotel LLC’s written notice to the City.
City shall have the right at its sole discretion to terminate the City’s role in this Agreement
if Ithaca Properties, LLC fails to complete the reconstruction of the Garage and commence
a lease term within twenty-six (26) months of the date that Ithaca Properties is able, under
applicable law and regulations, to commence construction, which period shall be extended
for the period of any force majeure that prevents construction from proceeding, for at least
116 parking spaces located at the eastern section of the Green Garage, in which event Ithaca
Properties shall assume all obligations of the City under this Agreement, except the City's
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obligation to continue to provide alternate parking in accord with the terms of
paragraphs 9(b) and 18 of this Agreement in exchange for payment by the Hotel in accord
with the same (calculated as if this Agreement were fully in force).
28. This Agreement shall be binding on the parties hereto and their successors and/or assigns
and shall run with the land for the benefit of any successive owners of either the Hotel
Property and/or the Green Garage. Termination of this agreement by any means shall be
survived by rights and responsibilities arising under paragraphs 21 and 22 hereof
(indemnification) with respect to any injuries sustained or liabilities arising prior to the
date of termination, and shall also be survived by paragraphs 23, 24, and this paragraph.

[Signature Page to Follow]
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IN WITNESS WHEREOF, this Agreement has been duly executed by the parties hereto as
of the day and year first above written.
HOTEL ITHACA, LLC
By: ENSEMBLE ITHACA PARTNERS, LLC,
a Delaware limited liability company,
its Manager
By:

ENSEMBLE HOTEL PARTNERS, LLC,
a California limited liability company,
its Manager

By:______________________________
Name: Michael Moskowitz
Title: Managing Member
ITHACA PROPERTIES, LLC
By: ________________________________
Jeffrey Rimland, Managing Member
CITY OF ITHACA

By: ____________________________________
Name: Svante Myrick
Title: Mayor
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STATE OF NEW YORK
)
COUNTY OF TOMPKINS )ss.:
CITY OF ITHACA
)
On this _____ day of _____________, 2021 before me, the undersigned, personally appeared
Michael Moskowitz, known to me or proved to me on the basis of satisfactory evidence to be the
individual whose name is subscribed to the within instrument and acknowledged to me that he
executed the same in his capacity and that by his signature on the instrument, the individual or the
person upon behalf of whom the individual acted, executed the instrument.
______________________________
NOTARY PUBLIC

STATE OF NEW YORK
)
COUNTY OF TOMPKINS )ss.:
CITY OF ITHACA
)
On this _____ day of _____________, 2021 before me, the undersigned, personally
appeared Svante Myrick, Mayor, known to me or proved to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and acknowledged
to me that she executed the same in her capacity and that by her signature on the instrument, the
individual or the person upon behalf of whom the individual acted, executed the instrument as
Mayor of the City of Ithaca.
______________________________
NOTARY PUBLIC
STATE OF NEW YORK
)
COUNTY OF TOMPKINS )ss.:
CITY OF ITHACA
)
On this _____ day of _____________, 2021 before me, the undersigned, personally
appeared Jeffrey Rimland, known to me or proved to me on the basis of satisfactory evidence to
be the individual whose name is subscribed to the within instrument and acknowledged to me that
he executed the same in his capacity and that by his signature on the instrument, the individual or
the person upon behalf of whom the individual acted, executed the instrument.

______________________________
NOTARY PUBLIC
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EXHBIT B
Eastern Section of Green Garage
Plans for Re-striping & Connecting to Hotel Elevator

4132881v3

Exhibit B

LEASE
between
ITHACA PROPERTIES
and
CITY OF ITHACA
Dated as of
May 19, 2021
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Lease
THIS LEASE (this “Lease”) dated effective as of May [___], 2021, between ITHACA
PROPERTIES LLC, a New York limited liability company with an address of 1721 North Ocean Avenue,
Medford, New York 11763, as Lessor (the "LESSOR”) and CITY OF ITHACA, NEW YORK a New
York municipal corporation with an address of 108 East Green Street, Ithaca NY 14850, as Lessee (the
"CITY").
RECITALS:
WHEREAS, in connection with a Purchase Agreement for the Eastern Section of the Green Street
Garage Urban Renewal Project Site dated May 11, 2020 by and between the City of Ithaca and Ithaca
Properties, LLC and Ithaca Urban Renewal Agency and pursuant to the terms of the Disposition and
Development Agreement by and between Ithaca Properties, LLC and Ithaca Urban Renewal Agency
entered into December 11, 2020 (the Purchase Agreement and Disposition and Development Agreement
are hereby attached with Exhibit “H” ), the City agreed to sell the approximately 0.557 acre area consisting
of air space located at 120 East Green Street in the City of Ithaca, New York (being more particularly
identified as the southerly portion of tax map number 70.-4-4.2., as may be subdivided and assigned a new
tax map number and address) (the "Property"); and
WHEREAS, in consideration of such conveyance, LESSOR shall (A) improve the Property
through, inter alia, the construction, reconstruction, renovation and equipping of a 2-deck, 116 space
parking structure (the "Improvements") and the acquisition and installation in and around the Improvements
of certain items of machinery, equipment and other items of tangible personal property solely for the use
of the Improvements (the "Equipment"; and, together with the Improvements, the "Facility") (collectively,
the “Project”) and (B) lease the Facility to the CITY, which Facility will comprise the 2nd and 3rd floors (the
“Leased Premises”) of the building constructed by Lessor on the Property; and
WHEREAS, in addition to the Project, LESSOR shall be constructing a private housing complex
with amenities on property owned by LESSOR, including a private parking area immediately below the
Leased Premises , a private housing complex immediately above the Leased Premises, all other elements
of the new structure, and various Common Elements (collectively, and together with the Project,
“LESSOR’S Building” or “LESSOR’S BUILDING”); and
WHEREAS, any and all improvements to adjoining property to LESSOR’S BUILDING, including
the existing “Rothschild Building”, and purchase, installation, and placement of equipment, utilities, and
furnishings of any kind in said adjoining property, will be undertaken under contracts (including design and
construction contracts) and financing (including all components of debt and equity, and all interest and fees
thereon) that are separate from and not financially inter-related in any way to the contracts and financing
for improvement of LESSOR’S BUILDING; and
WHEREAS, the parties, together with Hotel Ithaca, LLC, have also entered into a parking
agreement to provide assurances of parking availability for the adjacent hotel located at 120 South Aurora
Street, Ithaca, New York (the “Hotel Parking Agreement,” also attached as Exhibit H); and
WHEREAS, the Leased Premises is contiguous and functions together with the second and third
levels of a property immediately to the west owned by Asteri Parking, LLC, a New York limited liability
company (“Asteri”) and leased to the City (“Asteri Garage Lease”), thereby comprising a contiguous
parking garage (the “Garage”) wherein fire/life safety systems and persons parking in the Garage will
require access over the parcel owned by Asteri; as are provided n that certain Reciprocal Cross-Access and
Fire/Life Safety System Easement Agreement dated _____________________, 2021 (the “Cross Access
{H4287822.1}
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and Safety System Easement”) by and between LESSOR and Asteri; and in that certain Cross-Easement
Agreement dated _____________, 2021 (the “Cross Easement”), by and between LESSOR, Green Street
Development Partners, LLC (“GDSP”), an Affiliate of Lessor, and Asteri (together the “Parking Garage
Easements” and also attached as Exhibit H); and
WHEREAS, under the terms of the Asteri Garage Lease, the City retains an assignable option to
purchase the Asteri Garage Lease demised premises at the end of the Asteri Garage Lease term; and
WHEREAS, the parties desire to enter into this Lease, so that LESSOR can commence the
development of the Project.
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants, agreements
and conditions as set forth herein, and desiring to provide for the terms and conditions in accordance with
which the efforts of the parties will be conducted, LESSOR and the CITY hereby covenant and agree as
follows:
ARTICLE I

BASIC TERMS AND DEFINITIONS; RULES OF CONSTRUCTION
Section 1.1
Recitals; Definitions. The foregoing Recitals are hereby incorporated into the
substantive provisions of this Lease. Except as otherwise expressly provided in this Lease, the definitions,
rules of interpretation and construction set forth in Exhibit A shall apply to this Lease.
ARTICLE II

LEASE OF PROPERTY; TERM OF LEASE
Section 2.1
Term. Subject to the terms and conditions of this Lease, LESSOR hereby lets and
demises to the CITY, and the CITY takes and hires from LESSOR, the Leased Premises for a period
commencing on the Effective Date and terminating on the thirtieth (30th) anniversary of the Effective Date
(the “Initial Term”). However, in the event that a Certificate of Occupancy cannot be issued for the Leased
Premises as a garage consisting of no fewer than 116 parking spaces by January 1, 2024, which date shall
be extended upon notice within thirty (30) days of any Force Majeure Event or any delay not otherwise
due to or caused by LESSOR’s actions or omissions in obtaining any permits necessary for construction of
the Project, the CITY shall have the right at its sole discretion to terminate this Lease. To the extent possible
and upon reasonable prior notice, LESSOR shall permit the City to enter into and use the Leased Premises
for short durations prior to the Effective Date for the sole purpose of preparing for the operation of the
Parking Garage upon and subject to all of the provisions of this Lease, with the exception of the payment
of Rent. In the CITY’s sole discretion, the CITY may elect to commence the Initial Term upon issuance of
the Temporary Certificate of Occupancy.
Section 2.2

Renewal Term.

The CITY may elect to extend this Lease for up to two additional ten (10) year terms (each, a “Renewal
Term”, and together with the Initial Term, the “Term”). Rent for any Renewal Term shall be recalculated
to recognize the complete amortization of the LESSOR’s initial capital costs and the actual costs of repair
and replacement during the Renewal Term, in accordance with the following formula. Rent during each
Renewal Term rent shall be equivalent to $1 plus the ten (10) year amortization of LESSOR’s total
documented and commercially reasonable costs of all capital improvements or repairs to the Leased
Premises to be performed during that Renewal Term, as reasonably approved by the CITY, plus the
proportion allocable to the Project of LESSOR’s documented lender fees paid as a condition of bank
financing for the capital improvements or repairs, including any commitment fee, origination fee, closing

expenses, including interest charges incurred during the Renewal Term (such interest charges as detailed
in Section 3.2 below), plus all of LESSOR's costs of insuring the Leased Premises ("Insurance"), but shall
not include developer fee or profit in accordance with the project term sheet of the Disposition and
Development Agreement.

Section 2.3
Permitted Use. Subject to all of the other terms, covenants and conditions of this
Lease, the CITY shall use the Leased Premises for off-street parking, primarily for public use.
Notwithstanding the foregoing, the CITY shall not at any time use or occupy the Leased Premises, or
consent to anyone else using or occupying the Leased Premises: (a) in any manner that violates the
provisions of this Lease, or (b) so as to violate any insurance policy then issued in respect of the Leased
Premises. As of the Effective Date the Leased Premises shall be in full compliance with all applicable codes
for occupancy and ready for public parking, including striping and numbering of all parking stalls and
installation of internal way finding signage.
Section 2.4

Description of Leased Premises. The Leased Premises are described in greater

detail on Exhibit B attached hereto.

ARTICLE III

RENT

Section 3.1

Total Allowable Costs In consideration for the granting of this Lease, the CITY
shall pay rent equivalent to an amount sufficient to pay LESSOR’s documented, commercially reasonable
and verified costs incurred after the completion of demolition associated with the reconstruction of the
parking garage, including, but not limited to,
(a)
all Project Costs as described in Section 23.5 below, which shall not include costs related
to developer fee or profit, mobilization, demolition, clearance of the existing public parking decks, or
foundation costs (except as provided in subsection (b) below);
(b)
19% of the total final verified foundation costs. This percentage represents the
approximate proportionate costs of construction of the foundation as allocable to the Project, as calculated
by the fraction of such costs the numerator of which is the square footage of the Leased Premises and the
denominator of which is the total square footage of LESSOR’s Building;
(c)
the proportionate share of LESSOR’s documented lender fees, attributable entirely and
exclusively to improvements upon the tax parcel containing the Project, paid as a condition of initial bank
financing, including any commitment fee, origination fee and closing expenses (collectively, "Documented
Lender Fees”), which proportionate share of said Documented Lender Fees shall be calculated in

accordance with the following fraction:

the numerator is the sum of the amounts set forth in subsection 3.1(a) and subsection 3.1(b);
and
the denominator is the total costs of construction of LESSOR'S BUILDING and all
components thereof, as measured by the total financing for LESSOR’S BUILDING
(including all debt and equity) including bank loans, equity investments, and any other funding
sources.

together amortized over the 360-month term of Initial Term of this Lease, (together “Total Allowable
Costs.”) The foregoing costs described at (b) and (c) above shall under no circumstance to be duplicative
of any accounted for lending or financing costs, ,or any other expenses as may be permissibly factored into
Project Costs described in (a) above.
No fewer than 30 days before commencement of this Lease, LESSOR shall deliver to the CITY a detailed,
itemized statement, certified, notarized and sworn under penalty of perjury documenting the Total
Allowable Costs.

Section 3.2
Rent Payment Calculation. Together with the certified statement of Total
Allowable Costs described in Section 3.1 above, LESSOR shall deliver to the CITY a table documenting
the Total Allowable Costs, amortized at an annual interest rate (the “Interest” as that term is set forth and
defined below) with the number and amount of payments due for the period during which said interest rate
is to remain fixed in accordance with the terms of LESSOR's primary bank lender (the “Rent” or “Rent
Payment.”) and a certified statement of total financing for the LESSOR’S BUILDING to set forth the basis
for calculations described below; however, the parties acknowledge and agree that such Rent Payment
calculation may be revised in accordance with this Section 3.2, and upon approval by the City of such
amortization and schedule of payments, such table shall be included as Exhibit “I” to this lease.
(a)
Interest Generally. At all times during the Term and any Renewal Term, the interest rate
included in the Rent shall not exceed the interest rate LESSOR pays for its financing for the Property and/or
LESSOR’s Building. “Interest” shall include:
(i)
Interest on bank financing. All interest required to be paid to LESSOR's primary
bank lender or lenders, at such rate as is required by such bank lender(s), as such rate varies, but
which rate of interest shall not exceed the then-current prime rate plus 500 basis points.
(ii)
Interest on private equity. To the extent LESSOR obtains funding in the form of
equity infusion and to the extent such equity infusion is used to fund the Project or capital repairs
or maintenance to the Project, the interest rate applicable to this lease shall not exceed the lower of
(a) 325 basis points above the then-current U.S. (Fed) Prime Interest Rate, or (b) eight (8%) percent
per annum.
(iii)
Interest ratio. The foregoing interest rates, set forth in (i) and (ii) above, shall be
applied to the Total Allowable Costs in accordance with the proportion that each initially financed
the Project, as set forth in the Documented Lending Fees, for example, the Project is initially
financed with 70% bank financing and 30% private equity, such percentages shall endure for the
Term.
(b)
Adjustments in Interest Rates. Rent shall be recalculated upon each change in the interest
rate for the bank financing that LESSOR obtains for construction of the Project in accordance with the
calculation set forth in Section 3.2(a)(iii) above and subsequent permanent bank financing. Upon the
conversion of the Project’s financing to permanent bank financing, LESSOR and the CITY agree that the
Rent shall be based on a the interest rate for the then current and applicable financing period, and LESSOR
agrees to limit refinancing of the Project, and thus the impacts of interest rate changes and lender fees and
costs on the Rent, to such refinancing as necessary within one year before the expiration or termination of
the then current and applicable financing or unless such refinancing would reduce the interest costs for the
financing on the Project. Adjustments to rent resulting from changes in the interest rate will be effective
for the next successive payment period following LESSOR's delivery to CITY of notice of such change.

Section 3.3
Additional Rent for Lessor’s Insurance Costs. The CITY agrees to pay as
Additional Rent, the actual cost of LESSOR’s insurance for the Leased Premises.
Section 3.4

Payment of Rent. The CITY shall deliver to LESSOR the Rent and Additional
Rent in monthly installments, commencing on the Effective Date for the remainder of the first month of the
Term thereafter continuing on the first day of the month, for a total of three hundred sixty (360) months.

Section 3.5

By January 31st of each year during the Term, LESSOR will notify the CITY of
adjustments to Rent for the preceding calendar year. If the Rent paid by the CITY during the preceding
calendar year included payment that exceeded the CITY’s obligation for Insurance, LESSOR will deliver
such excess to the CITY along with said notice. If the Rent paid by the CITY during the preceding calendar
year included payment of less than the CITY's obligations for Insurance for the prior year, LESSOR shall
credit the difference toward the next due Rent to be paid by the CITY. Said notice shall also state the amount
of Rent that the CITY shall be obligated to pay each month during the year in which said notice is delivered.

ARTICLE IV

PAYMENT OF IMPOSITIONS
Section 4.1
Impositions. The term “Impositions” shall mean, collectively, (a) all real estate
taxes, all special assessments and all other property assessments, including all assessments for public
improvements or betterments or special assessments, including but not limited to Business Improvement
District assessments, Sidewalk Improvement District fees, or Stormwater fees, required to be paid during
the term of this Lease, whether or not commenced or completed within the term of this Lease, (b) all ad
valorem, sales and use taxes, (c) all rent taxes, occupancy taxes and all similar taxes, (d) all fines, fees,
charges, penalties, and interest imposed by any Governmental Authority, and (e) all other governmental
charges and taxes, in each case of any kind or nature whatsoever, general or special, foreseen or unforeseen,
ordinary or extraordinary, which are at any time during the Term assessed, levied, charged, confirmed or
imposed and payable with respect to the Leased Premises or the use, leasing, ownership or operation
thereof, or become payable out of or become a lien upon the Leased Premises or the rents or income
therefrom. If at any time during the Term the present method of real estate taxation or assessment is
changed so that there is substituted for the type of Impositions presently being assessed or imposed on real
estate, or in lieu of any increase in such Impositions, a tax, such substitute taxes shall be deemed to be
included within the term “Impositions.”
Section 4.2

Imposition Payment. While it is anticipated that there will be no Impositions

during the Term hereof assessed against the Leased Premises specifically, LESSOR shall pay or cause to
be paid all Impositions applied to the Property as and when the same shall become due and payable directly
to the Governmental Authority charged with the collection thereof, provided that if any Imposition may by
Applicable Laws be paid in installments, the LESSOR may pay such Imposition in installments as permitted
by Applicable Laws. In the improbable event and to the extent Impositions are assessed as against the
Leased Premises, the CITY shall not object to and reasonably cooperate with LESSOR in contesting such
Imposition but without expense to the CITY.
ARTICLE V

EFFECT OF LEASE ON OWNERSHIP OF PROPERTY; AND CERTAIN
OTHER INCIDENTS OF LEASE
Section 5.1

Ownership of Property.

At all times during the Term, the Property, the Project, and all Improvements made, erected, constructed,
installed or placed upon the Leased Premises and all Personal Property acquired (or leased) by LESSOR
shall be the property of the LESSOR. During the Term, the LESSOR alone shall be entitled to all of the
tax attributes of ownership of the Property, the Project, the Improvements made, erected, constructed,
installed or placed upon the Leased Premises and all Personal Property acquired (or leased) by the City,
including, without limitation, the right to claim depreciation or cost recovery deductions. This Lease is
intended to provide to LESSOR, and to enable LESSOR to retain, all the benefits and burdens of ownership
and to cause the LESSOR to be treated as the owner of the Property, the Project and the Improvements for
federal income tax purposes. The parties agree to treat this Lease in a manner consistent with this intention,
including filing all federal income tax returns and other reports consistent with such treatment. City will
not claim tax credits, depreciation or any other federal or state income tax benefits with respect to the
Property, the Project or the Improvements, or take any action that is inconsistent with this Section 5.1 or
preventing LESSOR from claiming the aforementioned tax interests. In furtherance of the above, during
the term of this Lease, City hereby grants, bargains, sells and releases to LESSOR all of City’s right, title
and interest in and to the Property, the Project and the Improvements located on the Leased Premises, except
as expressly stated in, and in accordance with, this Lease. LESSOR agrees to remain responsible for the
structural elements, real property building systems, Impositions, and foundation costs of the Leased
Premises, except as stated otherwise in this Lease, in consideration of the CITY’s relinquishment of any
rights to claim deductions for depreciable assets or other cost recovery.

Section 5.2
Replacement of Fixtures. The CITY may, at CITY's expense, replace and may
permit any sublessee to replace any fixtures, machinery and equipment, with new fixtures, machinery or
equipment of comparable quality and function, installed in accordance with the manufacturer's
specifications, from time to time. Where the cost of the fixture, machinery, equipment and/or work to
complete the replacement of such exceeds $25,000, the CITY shall seek LESSOR’s prior written consent
which shall not be unreasonably withheld. Unless otherwise agreed by the parties, any such replacements
may be removed by the CITY at the expiration or sooner termination of this Lease.
Section 5.3
Repairs, Replacement and Improvement of Nonstructural Elements of the
Leased Premises. The CITY may, at CITY's expense, and may permit any sublessee to make repairs,
replacements and improvements of any nonstructural elements of the Leased Premises from time to time.
ARTICLE VI

COMPLIANCE WITH LAW; ENVIRONMENTAL LAWS; CONTEST
Section 6.1
Compliance with General Laws. The LESSOR and the CITY shall comply, and
the CITY shall cause any sublessee to comply, in all material respects at all times, with all Applicable Laws.
Without limiting the foregoing, each party shall promptly cure, or cause the cure of, all violations of
Applicable Laws caused by said party as to which a notice of violation has been issued or as to which a
directive or order has been issued by any public officer or other person having authority; promptly discharge
of record any such notice of violation; promptly comply with any such order or directive; and pay all fines,
penalties, interest, and other costs imposed by any Governmental Authority in connection with any violation
or requirement of Applicable Laws by said party; provided, however, that neither party shall be deemed
to be in violation of this Section 6.1 with respect to said party’s failure to comply with any Applicable Laws
that results from an action or omission of the other constituting gross negligence or willful misconduct.
Section 6.2

Compliance With Environmental Laws. Without limiting the foregoing:

(a)
Subject to subparagraph (c) and to Section 6.4 below, each party, at no expense to the other,
shall comply in all material respects at all times, with all Environmental Laws. Such compliance includes
each party’s obligation, at no expense to the other, to take, or cause the taking of, Remedial Action when

required by Applicable Laws (in accordance with Applicable Laws and this Lease) and to pay, or cause the
payment of, all fines, penalties, interest and other costs imposed by any Governmental Authority in
connection with any violation or requirement of Applicable Laws by said party or rightfully the liability of
said party.
(b)
Each party shall notify the other promptly if (i) such party becomes aware of the presence
of any sediment or Hazardous Substances or Release at, on, under, within, emanating from or migrating to
the Property in any quantity or manner, which could reasonably be expected to violate in any material
respect any Environmental Laws or give rise to any material liability or the obligation to take Remedial
Action or other material obligations under any Environmental Law, or (ii) if either party receives any
written notice, claim, demand, request for information or other communication from a Governmental
Authority, or a third party, regarding the presence of any Hazardous Substances or Release at, on, under,
within, emanating from or migrating to the Property or related to the Property which could reasonably be
expected to violate in any material respect any Environmental Laws or give rise to any Material liability or
obligation to take Remedial Action or other material obligations under any Environmental Law.
(c)
If during the Term, the Release of any Hazardous Substance onto the Leased Premises was
the result of the CITY’s action or omission constituting negligence or willful misconduct (and in all events
excluding any such Release that was the result of action or omission of LESSOR), the CITY shall take and
complete, or cause the taking and completion of, any Remedial Action with respect to the Leased Premises
in full compliance with all Laws and shall, when such Remedial Action is completed, submit to LESSOR
written confirmation from the applicable Governmental Authorities that no further Remedial Action is
required to be taken (“Final Governmental Approval”). In connection with any Remedial Action, (i) the
CITY shall promptly submit, or cause the submission, to LESSOR the plan of Remedial Action and all
material modifications thereof, (ii) the CITY shall use an environmental consultant reasonably acceptable
to LESSOR, and (iii) the CITY shall apprise LESSOR, on a quarterly basis (or more frequently if reasonably
requested by LESSOR), of the status of such plan of Remedial Action and provide LESSOR with copies of
all correspondence, plans, proposals, contracts and other documents relating to such plan or proposed plan.
If the CITY’s environmental consultant determines that there is not a reasonable likelihood of obtaining
Final Governmental Approval prior to the third anniversary of the date on which the plan is first submitted
to LESSOR, a certificate to that effect shall be provided to LESSOR by such environmental consultant on
behalf of the CITY, which certificate shall also state, to the reasonable satisfaction of LESSOR, the status
of the Remedial Action and the schedule for completion of the Remedial Action, the reasons why such
Final Governmental Approval is not likely to be obtained within such time period and that all Remedial
Actions to date have been completed in accordance with all Environmental Laws.
(d)
If the Release of any Hazardous Substance onto the Leased Premises was not the result of
the CITY’s action or omission constituting negligence or willful misconduct or any party holding an
interest in the Leased Premises by or through CITY , LESSOR shall take and complete, or cause the taking
and completion of, any Remedial Action with respect to the Leased Premises in full compliance with all
Laws and shall, when such Remedial Action is completed, submit to the Final Governmental Approval of
same. In connection with any Remedial Action, LESSOR shall (i) promptly submit, or cause the
submission, to the City the plan of Remedial Action and all material modifications thereof, (ii) use an
environmental consultant reasonably acceptable to the City, and (iii) apprise the City, on a quarterly basis
(or more frequently if reasonably requested by the City of Ithaca), of the status of such plan of Remedial
Action and provide the City with copies of all correspondence, plans, proposals, contracts and other
documents relating to such plan or proposed plan. If LESSOR’s environmental consultant determines that
there is not a reasonable likelihood of obtaining Final Governmental Approval prior to the third anniversary
of the date on which the plan is first submitted to the City, a certificate to that effect shall be provided to
the City by such environmental consultant on behalf of LESSOR, which certificate shall also state, to the
reasonable satisfaction of the City, the status of the Remedial Action and the schedule for completion of

the Remedial Action, the reasons why such Final Governmental Approval is not likely to be obtained within
such time period and that all Remedial Actions to date have been completed in accordance with all
Environmental Laws.

Section 6.3
Right to Contest Claimed Violations. Each party shall have the right to contest,
at no cost to the other, by appropriate legal proceedings, the amount or validity of any fine, charge or penalty
imposed in connection with an alleged violation of Applicable Laws the validity of any Applicable Laws
to the Leased Premises, the validity of any application of any Applicable Laws to the Leased Premises, the
existence of any violation of Applicable Laws, and/or the validity of any notice of violation of Applicable
Laws issued to the CITY or LESSOR (the “Contested Obligation”). The party contesting the Contesting
Obligation (the "Contesting Party") may defer payment and/or performance of the Contested Obligation to
the extent that and so long as said party is diligently contesting, at no expense to the other, by appropriate
legal proceedings the existence, amount or validity of the Contested Obligation, provided that all of the
following conditions are met:
(a)

There is no outstanding Event of Default by the Contesting Party.

(b)

Such contest is made and prosecuted in good faith.

(c)
Such proceeding shall not operate during the pendency thereof to cause or allow
(i) the sale, forfeiture or loss of the CITY’s leasehold estate and/or LESSOR’s fee interest in the
Leased Premises, (ii) any interference with the use or occupancy of the Leased Premises, and (iii)
the cancellation of any insurance policy required to be maintained by the CITY pursuant to Article
VIII of this Lease. In addition, such proceeding shall not create an imminent, material risk that any
of the foregoing will occur.
(d)

Neither party is exposed to any risk of criminal liability, penalty, or sanction.

(e)
The Contesting Party reimburses the other party, within ten days of being billed
therefor, for all Liabilities incurred by the other party in connection with such contest.
(f)
The Contesting Party is not contesting a criminal liability (not including criminal
liabilities stemming from Environmental Laws), penalty, or sanction.
(g)
The Contesting Party shall, promptly upon other party’s request, apprise the other
party of the status of the contest and provide the other party with copies of all documentation
relating to such contest.
(h)
The Contesting Party promptly and diligently prosecutes such contest to final
conclusion by appropriate legal proceeding, but the Contesting Party shall have the right to attempt
to settle or compromise such contest, subject to receipt of the other party’s consent, which shall not
be unreasonably withheld, conditioned or delayed, unless the settlement or compromise will in the
other party’s reasonable judgment have a detrimental material impact on the use and occupancy of
the Leased Premises.
In proportion to the Contesting Party’s fault as a result of the Contesting Party’s negligence or misconduct,
the Contesting Party shall indemnify and save the other party harmless against any proportionate Liabilities
incurred by the other party in connection with any such contest or the Contested Obligation, excepting
Liabilities arising from the other party’s action or omission. The Contesting Party shall, promptly after the
final determination of such contest, comply with the requirements of such determination and pay all

amounts levied, assessed, charged or imposed on the other party, the Contesting Party, the Leased Premises
or any part thereof, in connection therewith, together with all fines, penalties, interest, costs and Liabilities..

Section 6.4

Environmental Matters.

To the best of LESSOR’s knowledge, LESSOR
represents that (a) the Leased Premises is not in violation of any Environmental Law, nor has LESSOR
received any written notice nor is LESSOR otherwise aware of any such violation or alleged violation; (b)
neither LESSOR nor any third party has used, manufactured, stored or disposed of, on, under or about the
Leased Premises, or transported to or from the Leased Premises, any Hazardous Substances; and (c) no
underground storage tanks exist on or have been removed from the Leased Premises, nor have the Leased
Premises ever been used as a dump or landfill site. To the best of LESSEE’s knowledge, LESSEE represents
that (a) the two-story parking deck in the location of the Leased Premises owned by LESSEE prior to
execution of this Lease (the "existing parking lot"), is not in violation of any Environmental Law, nor has
LESSEE received any written notice, nor is LESSEE otherwise aware, of any such violation or alleged
violation; and (b) neither LESSEE nor any third party has used, manufactured, stored or disposed of, on,
under or about the existing parking lot, or transported to or from the existing parking lot, any Hazardous
Substances. The parties affirm and understand that the Leased Premises has been historically used as a
public municipal garage within the air rights previously owned by the City immediately above Lessor’s
rights to the ground level property below.

Section 6.5
Reservation of Rights. Nothing contained in this Lease shall prevent or in any
way diminish or interfere with any rights or remedies, including, without limitation, the right to
contribution, which the CITY may have against any third party under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601 et seq.), as it may be amended from
time to time, or any other applicable federal, state or local laws, all such rights being hereby expressly
reserved
ARTICLE VII

OBLIGATIONS OF LESSOR
Section 7.1
Repairs and Maintenance of Leased Premises. Lessor at its own cost and expense
shall keep the structural components of the Leased Premises and all Common Elements in good order and
condition and will make all necessary repairs to such structural components and Common Elements,
ordinary and extraordinary, foreseen and unforeseen, and will make all necessary replacements thereto of
like quality when beyond repair. The foregoing shall include but not be limited to the following systems
which may run through or support the Leased Premises: plumbing, drainage or other utility systems,
electrical systems, heating, lighting, air conditioning and ventilation, elevator, stairwells, foundation, fire
shutters and egress/access points and other systems in connection therewith. Lessor shall assume full
responsibility for any Common Elements used by CITY in accordance with this Lease, including but not
limited to payment of Impositions or responsibilities in connection with the maintenance, repair and
replacement of the Common Elements. In addition, if a notice of violation is issued by any governmental
authority relating to the Common Elements, Lessor shall assure, at its own cost and expense, that all repairs,
alterations and renovations and all such other action with respect to the Leased Premises are taken as may
be necessary to comply with such notices of violation. Notwithstanding the foregoing terms of this Section
7.1, and in accordance with Section 10.2 “CITY Indemnity,” LESSOR shall not be responsible for the
City’s proportionate cost of any maintenance or repair of any component of the Leased Premises or the
Common Elements to any extent that the need for any such maintenance or repair is arising from, is the
result of or is caused by any misconduct act or omission of CITY, its officers, employees, agents,
representatives or contractors. In the event that maintenance or repair is necessary or appropriate for such
reason and LESSOR has provided the CITY no less than 60 days of notice to complete its portion of the
required work or dispute the need for the maintenance or repair, CITY shall reimburse LESSOR for its
proportionate cost of same within thirty (30) days of delivery to CITY of notice of same together with

copies of invoices for such work. The preceding exclusion from LESSOR’s obligations shall not include
maintenance and repair due to normal wear and tear of the Leased Premises.
ARTICLE VIII
OBLIGATION OF CITY

Section 8.1
Standards. The CITY at its own cost and expense shall at all times maintain or
cause to be maintained the Leased Premises in an orderly and safe condition, in a good state of repair, and
in a manner consistent with the standards of operation and maintenance of properties similar to the Leased
Premises.
Section 8.2
Repair and Maintenance Responsibility of non-structural interior or non-shared
features of the Leased Premises: The CITY at its own cost and expense shall keep the non-structural
interior portion and such features within the Leased Premises not shared by other tenants or owners of the
Property in good order and condition (including but not limited to the vehicular entrance to the Leased
Premises) and will maintain and make all necessary repairs thereto, ordinary and extraordinary, foreseen
and unforeseen, and will make all necessary replacements thereto of like quality when beyond repair. The
CITY shall be responsible for interior cleaning, snow removal, deck cleaning and maintenance, custodial
and janitorial services required to meet its obligations under this Lease. The City’s responsibility for nonstructural interior or features within the Leased Premises not shared by other tenants or owners of the
Property shall include garage space restriping, signage of individual spaces, and repair/maintenance of nonstructural concrete imperfections or failures, but shall not include maintenance of stairwells, elevators, fire
shutters, or pedestrian access and egress points located within or constituting a part of the Common
Elements. In addition, if a notice of violation is issued by any governmental authority relating to the
nonstructural portions of the Leased Premises, the City shall at its own cost and expense, make all repairs,
alterations and renovations and take such other action with respect to the Leased Premises as may be
necessary to comply with such notices of violation.
ARTICLE IX

INSURANCE; COMPLIANCE WITH INSURANCE REQUIREMENTS
Section 9.1
INSURANCE; COMPLIANCE WITH INSURANCE REQUIREMENTS. During the
Term, the parties shall maintain or cause to be maintained (except as otherwise specifically provided
below), the insurance coverages of the types and in the amounts as are set forth on Exhibit F.
Section 9.2
Certificate of Insurance. Concurrently with execution of this Lease and
thereafter at least fifteen (15) days prior to the expiration of any policy, the parties shall deliver to each
other certificates evidencing the insurance required by this Article in form and content reasonably
satisfactory to the other party, together with evidence of payment of the annual premium for each policy.
Section 9.3
Failure to Maintain Insurance. If either party fails to maintain the insurance
required by the foregoing provisions of this Article or to timely furnish to the other the required evidence
of such insurance and payment of the insurance premiums, then such party shall be in default under this
Lease and shall be responsible for all Liabilities incurred by the other with respect to such default, including
any Liabilities that would have been covered by the insurance such party is required to maintain. If either
party fails to maintain any of the insurance required by this Article, the other may, at its option, in addition
to exercising any other remedies available to it under this Lease or at law or in equity, obtain the insurance
described in this Article, in which event such breaching party shall reimburse the other within ten (10) days
of being billed therefor, for the costs incurred to obtain such insurance. Under no circumstances shall

LESSOR be required to insure any property or equipment owned by City or maintained on the Leased
Premises.
ARTICLE X

INDEMNITY

Section 10.1 Lessor Indemnity. LESSOR shall indemnify and hold harmless the CITY from
and against any and all Liabilities arising from or in connection with all of the following: (a) any operations
or activities occurring at the Property outside of the Leased Premises but that affect the Leased Premises,
including but not limited to uses related to the housing project operated by LESSOR or an Affiliate of
LESSOR above the Leased Premises, and/or related to the parking garage operated by LESSOR below the
Leased Premises, and/or related to the elevator that provides access to the Leased Premises; (b) any
accident, injury or damage (including death) occurring in, at or about the Property outside of the Leased
Premises; and/or (c) from all fines, suits, procedures, claims and actions of any kind arising out of or in any
way connected with any spills or discharges of Hazardous Substances in or about the Property outside of
the Leased Premises, and from all fines, suits, procedures, claims and actions of any kind arising out of
LESSOR’s failure to provide all information, make all submissions and take all actions required by any
Governmental Authority; excepting, however, for the purpose of this Section 10.1, Liabilities arising from
the CITY’s action, omission, intentional misrepresentation, negligence or misconduct or that of its officers,
representatives, agents, contractors, employees or invitees. If any action or proceeding is brought against
the CITY by reason of any such claim(s), LESSOR, upon notice from CITY, shall cooperate with the CITY
to resist and defend such action or proceeding by counsel reasonably satisfactory to the CITY.
Section 10.2 CITY Indemnity. Subject to the provisions of this Article X, the CITY shall
indemnify and hold harmless LESSOR from and against any and all Liabilities arising from or in connection
with all of the following: (a) any operations or activities occurring at the Leased Premises and any Liabilities
to the extent arising from CITY's action, omission, intentional misrepresentation, negligence or misconduct
or that of its officers, representatives, agents, contractors, employees or invitees at or about the Property;
however, with respect to Liabilities arising from the City’s invitees, the City’s indemnification and hold
harmless responsibilities under this Section 10.2 shall be limited to the Leased Premises,; (b) any accident,
injury or damage (including death) occurring in, at or about the Leased Premises; and/or (c) from all fines,
suits, procedures, claims and actions of any kind arising out of or in any way connected with any spills or
discharges of Hazardous Substances in or about the Leased Premises, and from all fines, suits, procedures,
claims and actions of any kind arising out of LESSEE’s failure to provide all information, make all
submissions and take all actions required by any Governmental Authority; excepting, however, for the
purpose of this Section 10.2, Liabilities arising from LESSOR’s action, omission, intentional
misrepresentation, negligence or misconduct or that of its officers, representatives, agents, contractors,
employees or invitees. If any action or proceeding is brought against LESSOR by reason of any such
claim(s), the CITY, upon notice from LESSOR, shall cooperate with LESSOR to resist and defend such
action or proceeding by counsel reasonably satisfactory to LESSOR. Notwithstanding the foregoing, this
indemnification shall not abrogate the provisions of Article 4 of the General Municipal Law.
ARTICLE XI

CASUALTY DAMAGE AND DESTRUCTION
Section 11.1 Waiver of Subrogation. The LESSOR and CITY hereby waive the rights each
may have against the other on account of any loss or damage occasioned to Lessor’s or the City’s, as the
case may be, respective property, or the Leased Premises, or arising from any risk insured against (or
required to be insured against) by Lessor or the City; and the parties each, on behalf of their respective
insurance companies insuring the property of either Lessor or the City against any such loss, waive any

right of subrogation that it may have against Lessor or the City, as the case may be. The release set forth
in this Section shall apply only to the extent that such loss or damage is covered by insurance (or would
have been covered by insurance required to be carried hereunder, if a party fails to carry the required
insurance). Each party shall obtain any special endorsements required by its insurer to allow this waiver,
but the waiver shall apply regardless of whether the party obtains the endorsements. Notwithstanding the
foregoing, this waiver of subrogation shall not abrogate the provisions of Article 4 of the General Municipal
Law.

Section 11.2 Damage. If the Leased Premises are damaged or destroyed by fire or other cause
(ordinary or extraordinary), the CITY shall give LESSOR prompt notice of such event and LESSOR shall
repair such damage and restore the structural elements of the Leased Premises and all Common Elements
to the condition existing prior to such damage or destruction and to a standard and quality no less than the
construction of the original Improvements (the “Restoration”). Such Restoration shall be effected with
reasonable diligence, subject to reasonable delays for adjustment of the insurance loss. Except as provided
in Sections 11.4 and 16.1, this Lease shall not terminate solely by reason of such damage or destruction,
and all obligations of the CITY for the payment of Rent and other amounts due hereunder shall continue
without abatement or set-off. Notwithstanding the above, LESSOR and the CITY hereby agree that during
the term of the Lease, any insurance proceeds arising from insurance provided by LESSOR or by the CITY
shall first be used to repair or replace the Leased Premises, except as otherwise provided hereunder.
Section 11.3

Proceeds of Insurance. The parties hereto acknowledge that any insurance

Section 11.4

Termination Rights. Subject to the foregoing:

proceeds shall be disbursed to the LESSOR, to be used for the Restoration of the Leased Premises as
required by Section 11.2 hereof.

(a)
If the proceeds of any Property Damage Policy are insufficient to pay for the cost
of Restoration; or
(b)
If the Leased Premises (or any discrete portion thereof) are damaged or destroyed
by fire or other cause during the last 5 years of the Term and the cost to restore the Leased Premises
(or portion thereof), as reasonably estimated, would equal or exceed 25% of the full replacement
cost of the Improvements;
then, the CITY may terminate this Lease with respect to the Leased Premises (or any discrete portion
thereof) within ninety (90) days after such fire or casualty event, provided that the CITY must as a
condition precedent to such termination cause the Leased Premises to be in a safe condition, free and clear
of any debris or other hazardous conditions. In such event, this Lease shall cease and come to an end as
of the date forty-five (45) days after the date LESSOR receives such notice.

ARTICLE XII

CONDEMNATION
Section 12.1 Nature of Taking. LESSOR and the CITY shall each notify the other if either
becomes aware of a threatened or possible Taking (including any letter of interest from the condemning
authority or its designee), or the commencement of any proceedings or negotiations which might result in
a Taking. LESSOR and the CITY shall have the right to appear in such proceedings, as their interests may
appear, and be represented by their respective counsel.

Section 12.2

Taking. If there is a Taking, then the following provisions shall apply.

(i)
If such Taking is a Substantial Taking, at the CITY’s election, the Term of this
Lease shall cease and terminate on the date of the Taking as fully and completely as if such date
were the originally stated expiration of the Term hereof. The Award for a Substantial Taking shall
be allocated as follows:
(A)
to LESSOR, the present value of LESSOR’s fee interest in and to the
Leased Premises as of the end of the Term, without consideration of any earlier termination
of this Lease due to such Taking; and
(B)
(ii)

the balance of the Award, if any, shall be paid to the CITY.

If such taking is a Temporary Taking the Award shall be allocated as follows:

(A)
to LESSOR, a proportionate amount based upon the duration of the
Temporary Taking that follows the expiration of the Term as compared with the duration
of the Temporary Taking that is during the Term; and
(B)

the balance of the Award, if any, shall be paid to the CITY.

(iii)
If such Taking is a Partial Taking, this Lease shall remain in full force and effect;
provided, however, that on the date of such Taking this Lease shall terminate as to the portion of
the Leased Premises taken, which portion shall no longer be deemed part of the Leased Premises
and Rent shall be equitably reduced. Thereafter, the CITY, to the extent of the Award made
available to it, shall promptly restore, or cause the restoration of, the Leased Premises, to the extent
reasonably practicable given the nature and scope of the Taking and the requirements of Applicable
Laws to their condition immediately prior to such Partial Taking in accordance with the provisions
of this Lease and to a standard and quality no less than the construction of the original
Improvements (the “Condemnation Restoration”). The Award for the Partial Taking shall be
allocated as follows:
If the Partial Taking includes any of the Improvements (including any parking area), the Award
shall first be applied to effect the Condemnation Restoration. The balance of the Award (if any) shall be
allocated as follows:
(A)
LESSOR shall be entitled to an amount equal to the present value of the
diminution in the Market Value of its fee interest in the Site as of the end of the Term; and
(B)

the balance of the Award, if any, shall be paid to the CITY.

If the cost of the Condemnation Restoration, as reasonably estimated, is less than the portion of the
Award needed to effect the Condemnation Restoration, the Award shall be paid to the CITY, who shall
effect the Condemnation Restoration, and if the cost of effecting the Condemnation Restoration is equal to
or greater than the portion of the Award needed for restoration of the Leased Premises, the Award shall be
paid to LESSOR, who shall distribute such portion of the Award to the CITY as the Condemnation
Restoration progresses in the same manner as provided in Section 11.2 with respect to insurance proceeds
and subject to the same conditions.

Section 12.3 Reimbursement for Taxes. Notwithstanding anything in this Article XII to the
contrary, to the extent any Award is allocated to reimbursement for real estate taxes and assessments that

have been paid with respect to periods after the date title vests in the condemning authority or its designee,
such portion shall be paid to the party who paid such taxes and assessments. To the extent any Award is
allocated to reimbursement of prepayment penalties, such portion shall be paid to the party that paid the
prepayment penalty.

Section 12.4 No Benefit to Condemning Party. Nothing in this Article is included for the
benefit of the condemning authority, the intent being only to set out the rights of the parties vis-a-vis one
another.
ARTICLE XIII

ESTOPPEL CERTIFICATES
Section 13.1 Estoppel Certificates. LESSOR and the CITY shall, at any time and from time
to time, within ten (10) Business Days (or such other date or timeframe as agreed to by the parties) following
receipt of written request from the other party, execute, acknowledge and deliver a written statement
certifying to such requesting party as such requesting party may require: that this Lease is in full force and
effect and unmodified (or, if modified, stating the nature and date of such modification); the end of the
Term; whether or not, to the best knowledge of the signer, the other party is in default in performance of
any of its obligations under this Lease; if the signer is the CITY, that the CITY is not in default of any of
its obligations under this Lease; and as to such other matters regarding this Lease as may reasonably be
requested. Failure to deliver such statement within the ten (10) Business Days’ or other agreed period shall
be conclusive as to the facts stated in the requested certification and binding upon the party who failed to
deliver such certification as it relates to the entity seeking the certification. However, the failure to deliver
said statement shall not be a waiver of any claim the signer party may otherwise have against the other
party.
ARTICLE XIV

REPRESENTATIONS AND WARRANTIES
Section 14.1 LESSOR makes the following representations and covenants as the basis for the
undertakings on its part herein contained:
(a)
LESSOR is a limited liability company duly formed under the laws of the State of New
York, has the authority to enter into this Lease, and has duly authorized the execution and delivery of this
Lease.
(b)
Neither the execution and delivery of this Lease, the consummation of the transactions
contemplated hereby nor the fulfillment of or compliance with the provisions of this Lease will conflict
with or result in a breach of any of the terms, conditions or provisions of any restriction or any agreement
or instrument to which LESSOR is a party or by which it is bound, or will constitute a default under any of
the foregoing, or result in the creation or imposition of any lien of any nature upon any of the property of
LESSOR under the terms of any such instrument or agreement.
(c)
The Leased Premises and the operation thereof will conform with all applicable zoning,
planning, building and environmental laws and regulations of governmental authorities having jurisdiction
over the Leased Premises, and LESSOR shall defend, indemnify and hold the CITY harmless from any
liability or expenses resulting from any failure by LESSOR to comply with the provisions of this subsection
(c).
(d)
There is no action, suit, proceeding, inquiry or investigation, at law or in equity, before or
by any court, public board or body pending or, to the knowledge of LESSOR, threatened against or affecting

LESSOR, to which LESSOR is a party, and in which an adverse result would materially diminish or
adversely impact on LESSOR's ability to fulfill its obligations under this Lease.
(e)
LESSOR covenants that the Leased Premises will comply in all respects with all applicable
environmental laws and regulations, and, (i) that no Hazardous Substances will be stored, treated, generated,
disposed of, or allowed to exist on the Leased Premises except in compliance with all applicable laws and
regulations, (ii) LESSOR will take all necessary steps to prevent an unlawful release of Hazardous
Substances onto the Leased Premises or onto any other property, (iii) that no asbestos will be incorporated
into or disposed of on the Leased Premises, (iv) that no underground storage tanks will be located on the
Leased Premises, and (v) that no investigation, order, agreement, notice, demand or settlement with respect
to any of the above is threatened, anticipated, or in existence.
(f)
LESSOR upon receiving any information or notice contrary to the representations
contained in this Section shall immediately notify the CITY in writing with full details regarding the same.
LESSOR hereby releases the CITY from liability with respect to, and agrees to defend, indemnify, and hold
harmless the CITY, its directors, members, officers, employees, agents, representatives, successors, and
assigns from and against any and all claims, demands, damages, costs, orders, liabilities, penalties, and
expenses (including reasonable attorneys' fees) related in any way to any violation of the covenants or
failure to be accurate of the representations contained in this Section. In the event the CITY in its reasonable
discretion deems it necessary to perform due diligence with respect to any of the above, or to have an
environmental audit performed with respect to the Leased Premises, LESSOR agrees to pay the expenses
of same to the CITY upon demand.
(g)
Other than those obligations as may be imposed by LESSOR’s financing, there is no lien
encumbering Lessor’s fee in the Leased Premises, and Lessor will not permit or allow any such lien or other
encumbrance on its fee in the Leased Premises during the Term, except for the Parking Garage Easements.

Section 14.2 The CITY makes the following representations and covenants as the basis for the
undertakings on its part herein contained:
(a)
The CITY is a municipal corporation of the State of New York and has the power to enter
into the transaction contemplated by this Lease and to carry out its obligations hereunder.
(b)
Neither the execution and delivery of this Lease, the consummation of the transactions
contemplated hereby nor the fulfillment of or compliance with the provisions of this Lease will conflict
with or result in a breach of any of the terms, conditions or provisions of the CITY's enabling legislation or
of any restriction or any agreement or instrument to which the CITY is a party or by which it is bound, or
will constitute default under any of the foregoing, or result in the creation or imposition of any lien of any
nature upon any of the property of the CITY under the terms of any such instrument or agreement.
(c)
The City's use, repair and maintenance of the Leased Premises and the operation thereof
will conform with all applicable zoning, planning, building and environmental laws and regulations of
governmental authorities having jurisdiction over the Leased Premises, and CITY shall defend, indemnify
and hold the LESSOR harmless from any liability or expenses resulting from any failure by CITY to comply
with the provisions of this subsection (c).
(d)
There is no action, suit, proceeding, inquiry or investigation, at law or in equity, before or
by any court, public board or body pending or, to the knowledge of CITY, threatened against or affecting
CITY, to which CITY is a party, and in which an adverse result would materially diminish or adversely
impact on CITY's ability to fulfill its obligations under this Lease.

(e)
CITY covenants that the Leased Premises will comply in all respects with all applicable
environmental laws and regulations, and, (i) that no Hazardous Substances will be stored, treated, generated,
disposed of, or allowed to exist on the Leased Premises except in compliance with all applicable laws and
regulations, (ii) CITY will take all necessary steps to prevent an unlawful release of Hazardous Substances
onto the Leased Premises or onto any other property, (iii) that no asbestos will be incorporated into or
disposed of on the Leased Premises, (iv) that no investigation, order, agreement, notice, demand or
settlement with respect to any of the above is anticipated.
(f)
CITY upon receiving any information or notice contrary to the representations contained
in this Section shall immediately notify LESSOR in writing with full details regarding the same. CITY
hereby releases LESSOR from liability with respect to, and agrees to defend, indemnify, and hold harmless
LESSOR, its directors, members, officers, employees, agents, representatives, successors, and assigns from
and against any and all claims, demands, damages, costs, orders, liabilities, penalties, and expenses
(including reasonable attorneys' fees) related in any way to any violation of the covenants or failure to be
accurate of the representations contained in this Section. In the event that LESSOR in its reasonable
discretion deems it necessary to perform due diligence with respect to any of the above, or to have an
environmental audit performed with respect to the Leased Premises, and such due diligence or
environmental audit establish that CITY is in violation of a provision of this Lease or of Applicable Law,
CITY shall reimburse LESSOR for LESSOR's documented costs of such due diligence or environmental
audit within thirty (30) days of LESSOR's delivery to CITY of documentation of such costs.
(g)
CITY shall not permit or allow any lien encumbering Lessor’s fee in the Leased Premises,
during the Term, except for the Parking Garage Easements.
ARTICLE XV

ASSIGNMENT AND SUBLEASE
Section 15.1 Assignment of Lessor’s Interest. Notwithstanding anything to the contrary
contained in this Lease, except with respect to LESSOR’s obligations set forth in Section 23.5, the parties
hereby agree that LESSOR may assign, transfer or otherwise alienate all or any portion of its interest in this
Lease or in the Leased Premises or any portion or component thereof, and that upon such assignment,
transfer or alienation, LESSOR shall be released from all liability hereunder; provided, however that the
assignee, transferee or purchaser of LESSOR’s interest shall have assumed the obligations of LESSOR
hereunder.
Section 15.2 Assignment of Leasehold Interest. CITY shall not, without the prior written
consent of LESSOR, which shall not be unreasonably withheld, assign this Lease, or mortgage, pledge or
encumber its leasehold interest created hereby. The CITY shall not sublease its interests in the Leased
Premises, or any portion or component thereof, without LESSOR’s prior written consent, which shall not
be unreasonably withheld.
Section 15.3

Subordination. This Lease and LESSOR’s and the CITY’s rights hereunder shall
be subject and subordinate at all times to the lien of any mortgages now existing or hereafter created on or
against the Leased Premises, and all renewals, modifications, consolidations and extensions thereof.
Notwithstanding the foregoing, the holder of any mortgage may at any time subordinate its mortgage to this
Lease, without LESSOR’s or the CITY’s consent, as the case may be, by notice in writing to LESSOR and
CITY, and thereupon this Lease shall be deemed prior to such mortgage without regard to their respective
dates of execution and delivery.

ARTICLE XVI

DEFAULT AND CONDITIONS OF LIMITATION
Section 16.1 Events of Default. This Lease and the term and estate hereof are subject to the
conditions of limitation set forth below. If any of the following events occur (each, an “Event of Default”):
(a)
The CITY fails to pay Rent, or any other sum, fee, charge or payment required to
be delivered to LESSOR when the same is due and payable under the terms of this Lease, and with
respect to any non-Rent item, such failure continues for a period of thirty (30) days after written
notice thereof is given to the CITY.
(b)
The CITY is in default of, or shall fail to perform or observe any, non-monetary
term, condition, covenant or obligation required to be performed or observed by it under this Lease
for a period of thirty (30) days after notice thereof from LESSOR; provided, however, that if the
CITY's default of the term, condition, covenant or obligation to be performed by the CITY is of
such a nature that the same cannot reasonably be cured within such 30-day period, and CITY has
promptly commenced, and is diligently and continually pursuing, such cure, then such default shall
exist only if it continues beyond such period as is reasonably necessary to cure such default.
(c)

The CITY makes an assignment for the benefit of its creditors.

(d)
The CITY takes any action which violates any material covenant, condition or
other provision of this Lease.
(e)
If an involuntary petition is filed against the CITY under any bankruptcy or
insolvency law or under the reorganization provisions of any law of like import, and such petition
is not dismissed within one hundred twenty (120) days after the date filed; or
(f)
The CITY shall file a voluntary petition under any bankruptcy or insolvency law,
or whenever any court of competent jurisdiction shall approve a petition filed by the CITY under
the reorganization provisions of the United States Bankruptcy Act or under the provisions of any
law of like import, or whenever a petition shall be filed by the CITY under the arrangement
provisions of the United States Bankruptcy Act or under the provisions of any law of like import;
then in any such case LESSOR may at any time during the continuance of such Event of Default after the
applicable notice and cure periods have expired, give the CITY notice of termination of this Lease and,
upon the date thirty (30) calendar days after service of such notice, this Lease and the term and estate thereof
shall terminate and end with the same force and effect as if that day were the day herein definitely fixed for
the end and expiration of this Lease, but the CITY shall remain liable for damages as provided in this Lease
and LESSOR may resort to and enforce any of the remedies provided in Article XVII below.

Section 16.2 LESSOR Default. It shall be a default under and breach of this Lease by LESSOR
if it shall fail to perform or observe any term, condition, covenant or obligation required to be performed
or observed by it under this Lease for a period of thirty (30) days after notice thereof from the CITY;
provided, however, that if the term, condition, covenant or obligation to be performed by LESSOR is of
such nature that the same cannot reasonably be performed within such 30-day period, such default shall be
deemed to have been cured if LESSOR commences such performance within said 30-day period and
thereafter diligently undertakes to complete the same. Upon the occurrence of any such default by
LESSOR, the CITY may (a) cure such default by LESSOR , and/or (b) sue for injunctive relief or to recover
damages for any loss resulting from the breach or may pursue any other remedies available to it under

Applicable Laws. CITY shall not be deemed to be in default under this Lease with respect to any nonmonetary default hereunder resulting from LESSOR’s Default.

ARTICLE XVII

REMEDIES

Section 17.1

Rights of LESSOR. If (a) this Lease is terminated pursuant to Article XVI or (b)

LESSOR re-enters or obtains possession of the Leased Premises by summary proceedings or any other
action or proceeding, or (c) LESSOR re-enters or obtains possession by any other legal act (which LESSOR
may do without further notice and without liability or obligation to the CITY or any occupant of the Leased
Premises if this Lease is terminated pursuant to Article XVI), all of the provisions of this Section shall
apply (in addition to any other applicable provisions of this Lease or of law):
(a)
The CITY shall immediately vacate the Leased Premises and surrender the Leased
Premises to LESSOR in good order, condition and repair, excepting reasonable wear and tear and
damage that is not the CITY’s obligation to repair;
(b)
Subject to the terms of this Lease, LESSOR, at LESSOR’s option, may (i) relet the
Leased Premises, or any portion of the Leased Premises, from time to time, in the name of LESSOR
to any person and on any terms, but LESSOR shall have no obligation to relet the Leased Premises,
or any portion of the Leased Premises, or to collect any rent (and the failure to relet the Leased
Premises, or any portion of the Leased Premises, or to collect any rent shall not impose any liability
or obligation on LESSOR or relieve the CITY of any obligation or liability under this Lease), and
(ii) make any changes to the Leased Premises as LESSOR, in LESSOR’s judgment, considers
advisable or necessary in connection with a reletting, without imposing any liability or obligation
on LESSOR or relieving the CITY of any obligation or liability under this Lease.
(c)

The CITY shall pay LESSOR the following amounts:

(i)
All Rent payable to the date on which this Lease is terminated or LESSOR
reenters or obtains possession of the Leased Premises; and
(ii)
Any deficiency between (i) the lesser of the aggregate Rent for the period
which otherwise would have constituted the unexpired portion of the Term or the principal
and interest due and owing under LESSOR’s financing structure for the Leased Premises;
and (ii) the rents, if any, applicable to that period collected under any reletting of any
portion of the Leased Premises (which shall include, but not be limited to payments
automatically assigned from the CITY to LESSOR pursuant to the Hotel Parking
Agreement). The CITY shall pay any such deficiency in installments on the dates specified
in this Lease for payment of installments of the Rent or upon an alternate schedule as agreed
to by the parties. No suit to collect the deficiency for any payment shall prejudice
LESSOR’s right to collect the deficiency for any subsequent payment due. The CITY shall
not be entitled to any rents payable (whether or not collected) under any reletting, whether
or not those rents exceed the Rent.
Upon any such termination of this Lease, the CITY shall deliver to LESSOR all uncontested sums
held by the CITY with respect to the occupancy of the Leased Premises by the CITY, including estimated
prepayments relating to operating expenses, and other expenses due LESSOR.

Section 17.2 Right of Injunction. Either party may seek to enjoin any breach or threatened
breach of any provision of this Lease. The right of any party to exercise any particular remedy available
under this Lease, at law or in equity, shall not preclude such party from exercising any other remedy it
might have pursuant to this Lease, in law or in equity. Each right and remedy specified in this Lease and
each other right or remedy that may exist at law, in equity or otherwise upon breach of any provision in this
Lease, shall be deemed distinct, separate and cumulative; and no right or remedy, whether exercised or not,
shall be deemed to be in exclusion of any other unless otherwise expressly provided in this Lease.
Section 17.3 LESSOR May Cure Default. If (a) there is then an Event of Default, or (b) if the
CITY fails to comply with any obligation under this Lease which in LESSOR’s reasonable opinion creates
an emergency, LESSOR may, but is not obligated to, cure the default. The CITY shall reimburse LESSOR,
for all Liabilities incurred by LESSOR in connection therewith, within ten (10) days after the CITY is billed
for such Liabilities.
Section 17.4 CITY Waiver. The CITY waives the CITY’s right, if any, to designate the items
against which any Rent payments made by the CITY pursuant to this Lease are to be credited and the CITY
agrees that LESSOR may apply any payments made by the CITY to any Rent items LESSOR sees fit
irrespective of and notwithstanding any designation or request by the CITY as to the items against which
any such payments shall be credited.
Section 17.5 Jurisdiction. All legal actions relating to this Lease shall be adjudicated in
Tompkins County Supreme Court or in any federal court having jurisdiction in Tompkins County, State of
New York. Each party irrevocably consents to the personal and subject matter jurisdiction of those courts
in any legal action relating to this Lease and waives any claim that any legal action relating to this Lease
brought in any such court has been brought in an inconvenient forum. This consent to jurisdiction is selfoperative and no further instrument or legal action, other than service of process in any manner permitted
by Applicable Laws or this Section, is necessary in order to confer jurisdiction upon the person of either
party and the subject matter in question in any such court.
Section 17.6 Re-Enter. The words “re-enter,” “re-entry” and “re-entered” as used in this Lease
shall not be considered to be restricted to their technical legal meanings.
ARTICLE XVIII

BROKER

Section 18.1 No Broker. Each of LESSOR and the CITY represents and warrants that it has
not dealt with any broker in connection with this Lease, and each party shall be responsible for any broker’
s fee or commission for any broker claiming through such party. Both parties shall indemnify and hold the
other harmless from and against any and all claims for any brokerage fee or commission with respect to
this Lease by any broker with whom such party has dealt or is alleged to have dealt. The provisions of this
Section shall survive any termination of this Lease.
Section 18.2 No Broker’s Lien. The CITY shall keep the Leased Premises and this Lease free
from any broker’s lien, other than the lien of any broker that LESSOR is obligated to pay pursuant to this
Lease.
ARTICLE XIX

NO IMPAIRMENT OF LESSOR’S TITLE
Section 19.1 Rights Granted by LESSOR. Nothing contained in this Lease or any action or
inaction by LESSOR, shall be deemed or construed to mean that LESSOR has granted to the CITY any

right, power or permission to do any act or to make any agreement which may create, give rise to, or be the
foundation for, any right, title, interest, lien, charge or other encumbrance upon the estate of LESSOR in
the Leased Premises.

Section 19.2 No Impairment of LESSOR’s Title. In amplification and not in limitation of the
foregoing, the CITY shall not permit the Leased Premises to be used by any person or persons or by the
public, as such, at any time or times during the term of this Lease, in such manner as might reasonably tend
to impair LESSOR’s title to or interest in the Leased Premises or in such manner as might reasonably make
possible a claim or claims of adverse use, adverse possession, prescription, dedication, or other similar
claims of, in, to or with respect to the Leased Premises.
ARTICLE XX

QUIET ENJOYMENT
Section 20.1

Quiet Enjoyment. LESSOR covenants that if and so long as the CITY observes

and performs each and every covenant, agreement, term, provision and condition of this Lease on the part
of the CITY to be observed and performed, the CITY shall quietly enjoy the Leased Premises without
hindrance or molestation of LESSOR or any other person or entity acting through or on behalf of LESSOR,
subject to the covenants, agreements, terms, provisions and conditions of this Lease and the Operating
Lease. LESSOR represents and warrants that there is no lien encumbering LESSOR’s fee or leasehold
interest in the Leased Premises and LESSOR will not permit or allow any such lien or other encumbrance
on its fee or leasehold interest in the Leased Premises during the Term.
ARTICLE XXI

LIMITATION OF LIABILITY
Section 21.1 No Personal Liability. The officers, directors, employees, agents and attorneys
of each of LESSOR and the City of Ithaca, disclosed and undisclosed, shall have no personal liability under
or in connection with this Lease.
ARTICLE XXII

END OF TERM

Section 22.1 Surrender of Leased Premises. At the end of the Term whether by the expiration
of the Term or on such earlier date that this Lease terminates or expires, the CITY shall peaceably and
quietly surrender the Leased Premises to LESSOR vacant, broom clean, in good order, condition and repair
excepting reasonable wear and tear and damage that is not the CITY’s obligation to repair, free and clear
of all subleases, liens, and other encumbrances and with all Personal Property acquired (or leased) by the
CITY removed. The CITY shall deliver to LESSOR, on or before the end of the Term or such earlier date
that this Lease terminates or expires, upon LESSOR’s request, all licenses, permits, warranties, and
guaranties then in effect for the Leased Premises (and shall assign same to LESSOR upon LESSOR’s
request) and all books and records related to the Leased Premises reasonably requested by LESSOR. The
CITY shall cooperate with LESSOR to achieve an orderly transition of the Leased Premises to LESSOR’s
control. LESSOR and the CITY shall, prior to the expiration of the Term, (a) adjust for all appropriate
expenses and income of the Leased Premises, and (b) if a memorandum of lease has been recorded, execute
a document in recordable form evidencing the termination of this Lease and all amendments thereto.
Section 22.2 Personal Property. Any Personal Property which shall remain on the Leased
Premises after the expiration of the Term or such earlier date that this Lease terminates or expires, may, at
the option of LESSOR, be deemed to have been abandoned and either may be retained by LESSOR as its

property or be disposed of, without accountability, in such manner as LESSOR may see fit, except that the
property of the CITY then in possession of the CITY shall be retained by the CITY.

Section 22.3

Holdover. If the Leased Premises are not vacated and surrendered in accordance

with this Lease at the conclusion of the Term or sooner termination of this Lease, the CITY shall be liable
to LESSOR for (a) all Liabilities incurred by LESSOR in connection with such holdover, including
Liabilities incurred in connection with any summary proceedings, action or proceeding to recover
possession of the Leased Premises from the CITY, and (b) per diem use and occupancy in respect of the
Leased Premises equal to the fair market rental value of the Leased Premises, and (c) all actual damages
incurred by LESSOR in connection with such holdover. If only a portion of the Leased Premises is timely
vacated and surrendered, the CITY shall nevertheless remain liable for per diem use and occupancy with
respect to the entire Leased Premises, but any reletting proceeds received by LESSOR during the period of
the CITY’s holdover shall be credited against the CITY’s liability for use and occupancy for the entire
Leased Premises. In no event shall this Section be construed as permitting the CITY (or other occupants)
to remain in possession of the Leased Premises after the Term or sooner termination of this Lease. The
CITY shall indemnify, defend and hold harmless LESSOR against all claims made to the extent such claims
arise by reason of the failure of the CITY (and all other occupants) timely to vacate and surrender the
Leased Premises (or any portion thereof) in accordance with this Lease. LESSOR may recover amounts
due it under this Section in any summary proceeding and/or any separate action or proceeding.

Section 22.4 No Acceptance of Surrender. No act or thing done by LESSOR or LESSOR’s
agents (including receipt of keys) during the Term shall be deemed an acceptance of a surrender of the
Leased Premises, and no agreement to accept such surrender shall be valid unless in writing signed by
LESSOR.
Section 22.5 LESSOR’s Right of First Refusal to Purchase Adjacent Center Section of
Green Street Garage. Subject to and under the terms of the Asteri Garage Lease, the City has a recorded

assignable option to purchase the Center Section of the Green Street Garage, which premises are
immediately adjacent to the west of the Leased Premises (the "Center Section"), at the end of the City's 30
year lease term for $1.00 plus the outstanding balance of any City-approved debt incurred for that portion
of the garage during the term of the of the Asteri Garage Lease (“Purchase Option”). No later than 18
months prior to the termination of the Asteri Garage Lease term, LESSOR shall notify the CITY in writing
delivered to the Mayor, the Superintendent of Public Works, and the City Attorney to request the CITY to
confirm in writing whether or not the CITY shall exercise the CITY’s Purchase Option (the "CITY's
Confirmation"). The CITY shall notify LESSOR in writing, at least ten (10) days in advance, of any final
binding vote of the CITY Common Council regarding renewal of this Lease and/or the CITY’s decision
whether or not the CITY shall exercise the Purchase Option. The CITY also agrees in good faith using
reasonable best efforts to notify LESSOR of any Common Council consideration of renewal of this Lease,
renewal of the Asteri Garage Lease and/or exercise of the Purchase Option to enable LESSOR’s
participation in the consideration, but in no event shall the CITY’s failure to notify constitute a breach of
or Default under this Lease. In the event the City, by Common Council resolution, chooses, in the City’s
sole discretion, not to exercise the CITY’s Purchase Option, then, the CITY shall,no later than 6 months
prior to the scheduled termination of the Asteri Garage Lease term, deliver to LESSOR a copy of the
relevant Common Council resolution and a good faith third-party appraisal of the fair value of the CITY’s
Purchase Option. If LESSOR within 30 days of receipt of the same notifies the CITY in writing that
LESSOR will agree to pay CITY said fair value, then CITY shall, upon LESSOR’s tender to the City of
said fair value, assign CITY’s Purchase Option to LESSOR to purchase the Center Section upon the same
payment terms and conditions as if the City were the purchaser. The CITY shall expressly condition
assignment of its option rights on LESSOR’s assumption of responsibilities to maintain the City
Department of Public Works storage and provision of trash and recycling facilities for adjacent properties
pursuant to the City’s agreement with Center Ithaca, and so long as the Center Section is operated as a

parking facility, LESSOR’s agreement to make parking available to the adjacent conference center, subject
to approval of the Owner(s) of the adjacent conference center.

ARTICLE XXIII

CONSTRUCTION RELATED REQUIREMENTS
Section 23.1

Construction of Facility. As a condition to this Lease, the LESSOR agrees to

construct and develop the Project in accordance with the approved construction documents identified as
Exhibit C (“Approved Construction Documents”) which include the plans and specifications identified on
Exhibit D (“Plans and Specifications”); which shall in all instances comply in all respects with any
Applicable Laws and shall meet the Approved Construction Documents.

Section 23.2 Changes to the Construction. No material changes to the Plans and
Specifications shall be made, nor shall LESSOR materially deviate from the Plans and Specifications
without the prior written consent of the City, which shall not be unreasonably withheld, conditioned or
delayed; provided, however, that LESSOR may, without City consent, make non-material changes thereto
without City consent. The City will have the ability to request reasonable and moderate changes to the
Project if such changes are not a material deviation from the Plans and Specifications. A “material change”
or “material deviation” shall be defined as any requested change that would significantly change the
appearance, change the occupancy or functionality – including the number of parking spaces - of the Leased
Premises, increase costs above the Project Costs or delay the projected completion date, if such delay could
interfere with any party’s ability to comply herewith in any material respect. The City may in any case
request changes to the Project above the Project Costs so long as the City provides additional funding to
pay these additional costs. These changes will be considered “Out of Scope Changes” and payment terms
for these changes will be set forth in an amendment to this Lease.
Section 23.3

Right to Inspect Construction. The CITY (and/or its appointed designee or

agent) shall have the right to enter upon the Property for purposes of inspecting the progress of construction
of the Facility with commercially reasonable prior notice to LESSOR, during business hours on business
days, accompanied by a representative of LESSOR.

Section 23.4 Compliance with Prevailing Wage and Labor Requirements. Construction of
the Facility is bound by prevailing wage and a 30% local labor requirement pursuant to the terms of the
Disposition and Development Agreement. LESSOR shall indemnify the City from any and all claims that
prevailing wages were not complied with in the Project. Due to the nature of the construction, LESSOR
shall execute separate construction contract(s) with the required prevailing wage provisions for construction
of the Facility to comply with the foregoing requirement. LESSOR agrees to use best efforts to apply to
the maximum extent practicable, prevailing wage to the construction of the foundation for the Project.
Section 23.5

Cost of Construction.

(a)
All development and construction costs related to the Project, exclusive of developer fees,
but otherwise inclusive of all closing fees, annual fees, architecture fees, interest and costs of financing (as
detailed in subsection (c) below and Article III above), and any other applicable costs and/or fees shall be
paid by LESSOR and shall not exceed [__________________________] and 00/100 Dollars
($[____________].00) , as set forth on the schedule attached hereto as Exhibit G (each, a “Project Cost”
and, together, the “Project Costs”). In the event any actual Project Cost exceeds an estimated Project Cost
as set forth on Exhibit G, LESSOR shall be solely responsible for such excess (unless cost savings are
available for use from another Project Cost scheduled item); provided, however, that such excess does not

arise out of a change order or other change to the Approved Construction Documents required or requested
by the City, in which event the City shall be solely responsible for such excess; provided, further, that the
City shall reasonably approve (i) all expenditures allocated to any contingency, whether in the name of the
City or LESSOR and (ii) all allowances, as each of the foregoing are set forth on Exhibit G. In the event
any actual Project Cost is less than an estimated Project Cost as set forth on Exhibit G attached hereto, all
such savings shall accrue ninety percent (90%) to the benefit of lowering the Total Allowable Costs (and
therefore Rent shall be adjusted to account for the savings) and basis for the Rent and ten percent (10%) to
the benefit of the Contractor in accordance with the Approved Construction Documents. The allocation of
the Project Costs shall not constitute a separate guaranteed maximum price for the cost of each individual
line item of the Project Costs as shown on Exhibit G or the soft costs development budget. LESSOR shall
have the sole discretion to use any savings to cover any excess costs related to the Project. The final release
of any savings will occur after Final Completion of the work and satisfaction of all other costs associated
with the cost of construction.
(b)
LESSOR shall share information on an “open book basis” with the City upon three (3)
days prior written notice. For purposes of the preceding sentence, “open book” shall mean that the City is
entitled to see all underlying agreements, invoices, assumptions, and substantiating materials in connection
with the Project Costs, upon request and at the time of each payment request, with not less than two (2)
business days' prior notice, during business hours on business days, accompanied by a representative of
LESSOR.
(c)
Interest Costs of Initial Financing. The Project Costs shall include construction loan
interest and accrued interest on equity allocable to the Project, which share of total construction loan
interest and accrued interest on equity paid or accrued through the Effective Date of this Lease for
the construction of LESSOR'S BUILDING and attributable entirely and exclusively to improvements
upon the tax parcel containing the Project, shall be calculated in accordance with the following

fraction:

numerator is Project Costs, excluding construction loan interest and accrued interest on
equity,; and the
denominator is the total costs of construction of LESSOR'S BUILDING and all components
thereof, as measured by the total financing for LESSOR’S BUILDING (including all debt and
equity) including bank loans, equity investments, and any other funding sources, but excluding
construction loan interest and accrued interest on equity.
Section 23.6 Substantial Completion.
(a)
LESSOR shall bear the costs to complete the work in accordance with the Approved
Construction Documents. The City shall have the right to inspect the Leased Premises with the LESSOR
and the Construction Manager, its subcontractors and the architect to determine the status of the
Improvements (including whether the Improvements are “Substantially Complete” or “Finally Complete”,
as applicable).
(b)
The parties agree that Substantial Completion of the Project shall be evidenced by
certification of substantial completion by the Architect. Within ten (10) business days following the
Substantial Completion inspection, the City shall provide to LESSOR its proposed list of punch list items
(“Punch List Items”) to be completed prior to Final Completion (the “Punch List”). LESSOR shall provide
comments to the Punch List within five (5) business days of the receipt of the Punch List. The Punch List
may not contain additional scope items requested by the City, any scope requests must be made separately
to LESSOR and will be handled in accordance with the Changes to Construction Section of the City

Disposition and Development Agreement. The parties shall work together to mutually agree upon a
reasonable Punch List for completion of the work. In the event of a dispute over any Punch List Items, the
Owner’s Representative and Architect shall resolve all such disputes in good faith. If the Owner’s
Representative and Architect do not agree on any Punch List Items, a neutral third party shall be selected
upon mutual agreement of the parties to make a determination regarding the Punch List. LESSOR shall
deliver, and assign to the City as applicable, or otherwise make available electronically to the City within
a reasonable time following Substantial Completion, all operations and maintenance manuals, all
contractor, manufacturer and equipment warranties and guarantees, all licenses, permits, attic stock, and
every other item of work, information, books, records, and material required for the operation and
maintenance of the Project; in furtherance of the foregoing, the City may request that LESSOR consult
certain designated individuals on such materials.

Section 23.7 Final Completion. The parties agree that Final Completion of the Project shall
mean that all work required by the Approved Construction Documents, including all Punch List Items, has
been completed as reasonably determined by the Architect, the City and LESSOR. The City agrees to
execute a document at LESSOR’s request, acknowledging Final Completion of the Project upon the
occurrence of the same. Final Completion shall occur on or before the dates set forth in the Approved
Construction Documents. Final Completion shall exclude any changes to the design and construction of
the Project requested by the City that deviate from the Plans and Specifications and/or the Approved
Construction Documents or any scope changes requested by the City and approved by LESSOR after
Substantial Completion. Obtaining Final Completion shall not, however, relieve LESSOR of any warranty
obligations to the City, including without limitation, LESSOR’s obligations under this Lease.
Section 23.8 Compliance with Project Documents. LESSOR hereby agrees and acknowledges
that all construction and work related to the Project shall be conducted in accordance with the terms,
conditions and requirements of the Plans and Specifications, Approved Construction Documents and the
Project Documents. CITY agrees to provide LESSOR will all information required to undertake and
complete the Project.
ARTICLE XXIV

MISCELLANEOUS
Section 24.1 Modifications in Writing. This Lease may not be changed orally, but only by an
agreement in writing signed by the party against whom enforcement of any waiver, change, modification
or discharge is sought.
Section 24.2 No Waiver. Receipt or acceptance of Rent by LESSOR and payment of any Rent
by the CITY shall not be deemed to be a waiver of any default under the covenants, agreements, terms,
provisions and conditions of this Lease, or of any right which LESSOR or the CITY, as the case may be,
may be entitled to exercise under this Lease or under applicable law. Failure to insist upon the strict
performance of any of the provisions of this Lease or to exercise any right, remedy or election herein
contained or permitted by law shall not constitute or be construed as a waiver or relinquishment for the
future of such provision, right, remedy or election, but the same shall continue and remain in full force and
effect. The waiver by either party of any breach of this Lease shall not be deemed a waiver of any future
breach.
Section 24.3 Consent of LESSOR. Consent of LESSOR to any act or matter must be in writing
and shall apply only with respect to the act or matter to which such consent is given and shall not relieve
the CITY from the obligation wherever required under this Lease to obtain the consent of LESSOR to any

other act or matter. If the CITY requests LESSOR’s consent or approval and LESSOR fails or refuses to
give such consent or approval, the CITY shall not be entitled to any damages for any withholding by
LESSOR of its consent or approval, unless such withholding of consent or approval is due to the gross
negligence or willful misconduct of LESSOR, it being intended that the CITY’s sole remedy shall be an
action for specific performance or injunction, and that such remedy shall be available only in those cases
where LESSOR has expressly agreed in writing not to unreasonably withhold or delay its consent or where
as a matter of law LESSOR may not unreasonably withhold its consent.

Section 24.4 Further Liability. Upon the expiration of the Term of this Lease, neither party
shall have any further obligation or liability to the other except as otherwise provided in this Lease and
except for (a) such obligations as by their nature or under the circumstances can only be, or by the provisions
of this Lease may be, performed after such expiration, and (b) any liability for Rent or for any other sum,
fee, charge, cost or expense due from the CITY to LESSOR under this Lease, and (c) any liability for acts
or omissions occurring during the Term, and (d) any obligation or liability under Article X, all of which
obligations shall survive such expiration.
Section 24.5 No Merger. There shall be no merger of this Lease or the leasehold estate created
by this Lease with a fee interest in the Leased Premises by reason of the fact that the same person may
acquire, own or hold, directly or indirectly, this Lease or the leasehold estate created by this Lease and the
fee estate in the Leased Premises, unless and until such person shall join in a written instrument expressly
providing for such merger and such instrument is recorded.
Section 24.6 Memorandum of Lease. The parties shall execute and acknowledge, in a manner
suitable for recording, a Memorandum of Lease in the form attached as Exhibit E, which Memorandum of
Lease may be recorded by either of the parties.
Section 24.7 Entire Agreement. This Lease represents the entire agreement of the parties with
respect to the Leased Premises, other than the Hotel Parking Agreement and Disposition and Development
Agreement which are included as Exhibit H, and, accordingly, all prior understandings and agreements
between the parties with respect to the Leased Premises are merged into this Lease and the Hotel Parking
Agreement, which together fully and completely expresses the agreement of the parties.
Section 24.8

Independent Covenants.

Each covenant, agreement, obligation or other
provision of this Lease on any party’s part to be performed, shall be deemed and construed as a separate
and independent covenant of such party, not dependent on any other provision of this Lease.

Section 24.9 Negotiations Have No Binding Effect. The submission of drafts of and
comments to this Lease, the negotiation of this Lease, and the exchange of correspondence concerning the
negotiation and execution of this Lease shall have no binding force or effect and shall confer no rights nor
impose any obligations, including brokerage obligations, on either party. This Lease shall become a binding
agreement only after both LESSOR and the CITY have executed this Lease and duplicate originals thereof
(including any counterparts) shall have been delivered to the respective parties.
Section 24.10 Notice. All notices or other communications required to be given under this Lease
shall be given in writing and shall be deemed to have been duly given on the date delivered, if delivered
personally; or the next Business Day, if delivered to a nationally recognized overnight courier service,
addressed as follows:
Notice to Lessor: Ithaca Properties, LLC
1721 North Ocean Avenue
Medford, New York 11763

Attn: Jeffrey Rimland

With a copy to: Randall Marcus
Bousquet Holstein, PLLC
200 E. Buffalo Street
Ithaca, New York 14850

Notice to CITY:
With a copy to:
Each party hereto may, by notice given to each of the other parties, designate any additional or different
addresses to which subsequent notices, certificates, demands, requests, or other communications shall be
sent.

Section 24.11 Transmission. This Lease may be executed in multiple counterparts, each of

which shall constitute an original. Facsimile or electronic transmission of any signed original document,
and the retransmission of any signed facsimile or electronic transmission, shall have the same legal force
and effect as delivery of the original signed document.

[signature pages follow]

IN WITNESS WHEREOF, LESSOR and the CITY have executed this Lease as of the day and
year first above written.
LESSOR:
Ithaca Properties, LLC

By: _____________________________
Jeffrey Rimland, Managing Member

{H4287822.1}

[Signature page to Lease]

CITY:

By:

{H4287822.1}

[Signature page to Lease]

EXHIBIT A
DEFINITIONS AND RULES OF INTERPRETATION
1.

Rules of Interpretation.

1.1
All capitalized terms used in this Agreement that are not otherwise defined have
the respective meanings set forth or referred to in Section Section 24.112 of this Exhibit A. Defined
terms in this Agreement include in the singular number the plural and in the plural number the
singular. Whenever the context may require, any pronoun includes the corresponding masculine,
feminine and neuter forms.
1.2
Any reference in this Agreement to “Section,” “Exhibit” or “Schedule” is a
reference to as portion of this Agreement. Unless the context requires otherwise, any reference in
this Agreement to any document or instrument is a reference to that document or instrument and
all schedules, exhibits, and attachments thereto as amended and in effect from time to time. Unless
otherwise stated, any reference in this Agreement to any person includes its successors and
permitted assigns and, in the case of any Governmental Authority, any person succeeding to its
functions and capacities. The words “hereof,” “herein,” “hereto” and “hereunder” and words of
similar import when used in this Agreement, unless otherwise expressly specified, refer to this
Agreement as a whole and not to any particular provision of this Agreement. The term “including”
or “includes” shall, unless otherwise expressly specified, be read to mean “including, without
limitation”. In the event that any index or publication referenced in this Agreement ceases to be
published, each such reference is deemed to be a reference to a successor or alternate index or
publication reasonably agreed to by the parties.
1.3
In the event of a conflict between the text of this Agreement and any Exhibit or
Schedule, the terms of this Agreement shall prevail.
Defined Terms. As used in this Agreement, the following capitalized terms have the
meanings set forth below:
2.

“Affiliate” means any Person that directly or indirectly controls, or is controlled by, or is under
common control with the designated Person or any officer, director, managing or general partner,
manager or member of such designated Person.
“Applicable Laws” means any present or future law (including Environmental Laws), statute,
ordinance, regulation, code, judgment, injunction, arbitral award, order, rule, directive,
proclamation, decree, common law or other requirement, ordinary or extraordinary, foreseen or
unforeseen, of the United States, any state or local government, or any political subdivision
thereof, arbitrator, department, commission, board, bureau, agency or instrumentality thereof, or
of any court or other administrative, judicial or quasi-judicial tribunal or agency of competent
jurisdiction, or of any other public or quasi-public authority or group, having jurisdiction over the
Leased Premises; and any reciprocal easement, covenant, restriction, or other agreement,
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restriction or easement of record affecting the Leased Premises as of the date of this Lease or
subsequent thereto.
“Approved Construction Documents” means those documents approved by LESSOR and the CITY
as set forth in Exhibit C of this Lease. The Approved Construction Documents also incorporate
by reference the Plans and Specifications as set forth in Exhibit D of this Lease.
“LESSOR” shall have the meaning given to it in the Preamble.
“Award” shall mean the condemnation award and/or proceeds of the Taking, including any interest
earned on the Award.
“Business Day” means any day other than a day on which banking institutions in the State of New
York are authorized to close.
“Common Elements” shall refer to the systems, structures or portions of LESSOR’s Building, which

may run through or support the Leased Premises. Such Common Elements may include, but not be limited
to plumbing, drainage or other utility systems, electrical systems, heating, lighting, air conditioning and
ventilation, elevator, stairwells, foundation, fire shutters and egress/access points and other systems in
connection therewith.

“Commissioning Agent” shall have the meaning given it in Section 23.6(a).
“Construction Manager” shall mean _____________________

.

“Effective Date” shall be the date that LESSOR delivers to the CITY a certificate of occupancy for
the Leased Premises.
“Environmental Laws” means all applicable present and future laws, rules, orders, ordinances,
regulations, statutes, requirements, codes, resolutions, executive orders and decisions of
Governmental Authorities relating to Hazardous Substances, natural resources, human health or
the environment, including, without limitation, as amended from time to time, the Federal
Resource Conservation and Recovery Act (42 U.S.C. Section 6901, 6903 et seq.), Comprehensive
Environmental Response, Compensation, and Liability Act (42 U.S.C. Section 9601(14) et seq.),
Federal Hazardous Materials Transportation Control Act (42 U.S.C. Section 1801 et seq.), Federal
Clean Air Act (42 U.S.C. Section 7401 et seq.), Federal Water Pollution Control Act (33 U.S.C.
Section 1317), Federal Water Act of 1977 (93 U.S.C. Section 1251 et seq.), Federal Insecticide,
Fungicide and Rodenticide Act, Radioactive Waste Storage and Transportation Act of 1980, and
Federal Clean Air Act (42 U.S.C. Section 7401, et seq.).
“Equipment” shall have the meaning given to it in the Recitals.
“Event of Default” shall have the meaning given it in Article XVI.
“Facility” shall have the meaning given to it in the Recitals.
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“Final Completion” means the completion of all Improvements according to the Plans and
Specifications, including the Punch List, and as further described in Section 23.5
“Final Governmental Approval” shall have the meaning given to it in Section 6.2(c).
“Force Majeure Event” means any event that is beyond the reasonable control of a party and
cannot be prevented with reasonable care of the affected party, including but not limited to natural
disasters, war and riot, provided that, any shortage of credit, capital or finance shall not be regarded
as an event beyond the reasonable control of a party. In the event that the occurrence of a Force
Majeure Event delays or prevents the performance of this Agreement, the affected party shall not
be liable for any obligations hereunder only for such delayed or prevented performance. The
affected party who seeks to be exempt from the performance obligation under this Agreement or
any provision hereof shall inform the other party, without delay, of the exemption of obligation
and the approaches that shall be taken to complete performance. At the conclusion of a Force
Majeure Event, the price and time for performance under this Agreement shall be adjusted as
reasonably necessary to overcome the effect of the delay occasioned by such Force Majeure Event.
The foregoing notwithstanding and with the exception of payment obligations, if, as the direct or
indirect result of any Force Majeure Event, the Parties’ continued performance hereunder becomes
irreparably impaired or prevented, the Parties may mutually agree to terminate this Agreement, in
whole or in part, with no further obligation or liability.
“Full Functionality” shall have the meaning given it in Section 23.6.
“Governmental Authority” means any governmental authority, agency, department, district,
commission, board or instrumentality of the United States of America, the State of New York,
Tompkins County, the City of Ithaca, and any other governmental authority having jurisdiction
over the Leased Premises.
“Hazardous Substances” means any material, waste, substance, industrial waste, toxic waste,
chemical contaminant, petroleum, asbestos, polychlorinated biphenyls, radioactive materials or
other substances regulated or classified by Environmental Laws as hazardous, toxic, dangerous or
harmful to human health or property.
“Impositions” has the meaning provided therefor in Section 4.1.
“Improvements” shall have the meaning given to it in the Recitals.
“Initial Term” shall have the meaning given to it in Section 2.1.
“Lease” shall have the meaning given to it in the Preamble.
“Leased Premises” shall have the meaning given to it in the Recitals and as further described on
Exhibit B, together with any and all appurtenances, rights, privileges and easements benefiting,
belonging or pertaining thereto.
“Lessee” or “CITY” shall have the meaning given to it in the Preamble.
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“Liabilities” means all losses, claims, suits, demands, costs, liabilities, and expenses, including
reasonable attorneys’ fees, penalties, interest, fines, judgment amounts, fees, and damages, of
whatever kind or nature.
“Market Value” means the most probable price which a property (whether fee estate, leasehold
estate, the Project, or otherwise, as the case may be) should bring in a competitive and open market
under all conditions requisite for a fair sale, the buyer and seller (or assignee and assignor in the
case of the sale of a leasehold estate or option) each acting prudently and knowledgeably, and
assuming the price is not affected by undue stimulus or distress, under the following conditions:
(i) buyer and seller (or assignor and assignee, as the case may be) are typically motivated; (ii) both
parties are well informed or well advised, and acting in what they consider their best interests; and
(iii) a reasonable time is allowed for exposure in the open market; and (iv) payment is made in
terms of cash in United States dollars or in terms of financial arrangements comparable thereto;
and (v) the price represents the normal consideration for the property, or rights therein, to be sold,
unaffected by special or creative financing or sales concessions granted by anyone associated with
the sale.
“Partial Taking” means any taking that is not a Substantial Taking or a Temporary Taking.
“Permitted Use” shall have the meaning given to it in Section 2.2.
“Person” means any individual, corporation, partnership, firm or other legal entity.
“Personal Property” means all furniture and other personal property owned or leased by the CITY,
located at the Leased Premises and used in the operation of the Project. Personal Property does
not include any personal property of LESSOR.
“Plans and Specifications” shall have the meaning given to it in Section 23.1.
“Project” shall have the meaning given to it in the Recitals.
“Project Costs” shall have the meaning given it in Section 23.5.
“Project Documents” shall mean the [Lease, financing provisions…]
“Property” shall have the meaning given to it in the Recitals.
“Punch List” has the meaning provided therefor in Section 23.6(c).
“Release” shall mean the release or threatened release of any Hazardous Substances into or upon
or under any land, water or air, or otherwise into the environment, including by means of burial,
disposal, discharge, emission, injection, spillage, leakage, seepage, leaching, dumping, pumping,
powering, escaping, emptying, placement and the like.
“Remedial Action” shall mean the investigation, response, clean up, remediation, prevention,
mitigation or removal of contamination, environmental degradation or damage caused by, related
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to or arising from the existence, generation, use, handling, treatment, storage, transportation,
disposal, discharge, Release (including a continuous Release) or emission of any Hazardous
Substance, including the investigation, removal or closure of any underground storage tanks and
any soil or groundwater investigation, remediation or other action required under or necessary to
comply with any Environmental Laws.
“Renewal Term” shall have the meaning given to it in Section 2.1.
“Rent” shall have the meaning given to it in Section 3.1.
“Scheduling Consultant” shall have the meaning given it in Section 23.6(a).
“Site” Such parcel described in Exhibit B
“Substantial Completion” means the stage in the progress of the work performed pursuant to the
Approved Construction Documents is sufficiently complete in accordance with the Approved
Construction Documents so that the CITY can occupy the Leased Premises for the Permitted Use.
“Substantial Taking” means a taking that would render the Leased Premises unusable for the
Permitted Use during the remainder of the Term.
“Taking” shall mean a taking during the Term of all or any part of the Leased Premises, or any
interest therein or right accruing thereto including any right of access, by or on behalf of any
Governmental Authority or by any entity granted the authority to take property through the
exercise of a power of eminent domain granted by statute, any agreement that conveys to the
condemning authority all or any part of the Leased Premises as the result of, or in lieu of, or in
anticipation of the exercise of a right of condemnation or eminent domain, or a change of grade
affecting the Leased Premises. The date of the Taking shall be deemed to be the date that title
vests in the condemning authority or its designee.
“Temporary Taking” means a taking of the use of the Leased Premises that renders the Leased
Premises unusable for the intended use during the period of the Temporary Taking.
“Term” shall have the meaning given to in Section 2.1.
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EXHIBIT B
LEGAL DESCRIPTION OF SITE
Insert
SUBJECT TO ANY RIGHTS-OF-WAY, EASEMENTS, AND RESTRICTIONS OF RECORD.
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EXHIBIT C
APPROVED CONSTRUCTION DOCUMENTS

1. Notice to Proceed from ____________________
2. Standard Form of Agreement Between Owner and Contractor (AIA101-2017), by and between
[________________] and [
].
3. Standard Form of Agreement Between Owner and Architect (AIAB101-2017) dated [
], by and between [______________] and [_____________].
4. Plans prepared by _____________ dated [________________], designated “____________”.

C-1

EXHIBIT D
PLANS AND SPECIFICATIONS
Plans prepared by _______________ dated ______________, designated as [“____________”].

APPROVED SITE PLAN
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EXHIBIT E
MEMORANDUM OF LEASE

E-1

EXHIBIT F
INSURANCE REQUIREMENTS
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EXHIBIT G
PROJECT COST SCHEDULE
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EXHIBIT H
REFERENCED AGREEMENTS
PARKING GARAGE EASEMENTS
HOTEL PARKING AGREEMENT
PURCHASE AGREEMENT
DISPOSITION AND DEVELOPMENT AGREEMENT
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4.4 A Local Law to Amend Local Law 2021-05 Entitled “City of Ithaca Room
Occupancy Tax”
WHEREAS, pursuant to the authority vested in the City by the State legislature in Tax Law
1202-GG, on February 3, 2021, Common Council adopted local law 2021-05 establishing the
City of Ithaca Room Occupancy Tax, and
WHEREAS, hotel obligations under this local law began April 1, 2021, and the City has
identified necessary amendments to the local law; now, be it
Local Law No. 2021 BE IT ENACTED by the Common Council of the City of Ithaca as follows:
Section 1. Legislative Findings, Intent, and Purpose.
Pursuant to Tax Law 1202-gg, the City of Ithaca is authorized to adopt a local law relating to
the implementation and assessment of tax on persons occupying hotel or motel rooms in
such city.
The Common Council makes the following findings of fact:
A.
The assessment of a City hotel tax will support the construction and operation
of the conference center.
B.
Pursuant to the state enabling legislation, the City is authorized to charge up to
5% ad valorem tax on overnight accommodations. Such funds are earmarked
for the conference center, with allowances for the City to retain up to 4% of
such revenue for administration of the local law.
C.
Staff recommend the amendment set forth in this local law.
D.
The Common Council finds that the amendment is necessary to the fiscal
operations of the conference center.
Section 2. Code Amendment
City Code Section 105-4 (C) entitled “Exempt organizations” is hereby replaced in its entirety
by the following:
“C. Any corporation, association, trust or community chest, fund or foundation, organized and
operated exclusively for religious, charitable or education purposes or for the prevention of
cruelty to children or animals, and no part of the net earnings of which inures to the benefit of
any private shareholder or individual and no substantial part of the activities of which is
carrying on propaganda or otherwise attempting to influence legislation; provided, however,
that nothing in this subsection shall include an organization operated for the primary purpose
of carrying on a trade or business for profit, whether or not all of its profits are payable to one
or more organizations described in this subsection.”
Section 3. Severability Clause.
Severability is intended throughout and within the provisions of this Local Law. If any section,
subsection, sentence, clause, phrase, or portion of this Local Law is held to be invalid or

unconstitutional by a court of competent jurisdiction, then that decision shall not affect the
validity of the remaining portions of this Local Law, except as otherwise provided in Section 3
and Section 4(D).
Section 4. Effective Date.
This Local Law shall take effect upon filing in the office of the Secretary of State, and pursuant
to the requirements of enabling legislation, this local law shall be in effect for three years from
the effective date of its enactment. Upon expiration of this local law, another local law may be
enacted to take its place.

4.5 Resolution Establishing the Community Justice Center in Collaboration Between
the City of Ithaca and Tompkins County
WHEREAS, the New York State Governor issued Executive Order 203, calling upon local
governments that operate police agencies to study their current operations and develop a
plan to address “the particular needs of the communities served by such police agency and
promote community engagement to foster trust, fairness, and legitimacy, and to address any
racial bias and disproportionate policing of communities of color”, and
WHEREAS, the City of Ithaca and Tompkins County have, by concurrent resolutions,
submitted plans in response to the Executive Order, which contain both separate and joint
undertakings for changes in community policing practices, and
WHEREAS, in those resolutions, the City of Ithaca and Tompkins County recognize the need
to determine next steps to develop the programmatic expression of the joint elements of their
adopted plans, being a long term process to make substantive improvements in our criminal
justice system, recognizing that implementation will require time, resources, investigation,
and commitment, including the determination of budget priorities, cost share, and the logistics
necessary for cooperation and collaboration between the City of Ithaca and Tompkins County
on the joint elements of their respective plans, and
WHEREAS, the City of Ithaca and Tompkins County, as a conclusion to the Reimagining
Public Safety Collaborative, received a Draft Report entitled “Public Safety Reimagined.
Recommendations report following a collaborative effort between the City of Ithaca &
Tompkins County, N.Y.,” which has served as an information resource for the respective
plans prepared by the City of Ithaca and Tompkins County, and
WHEREAS, the Draft Report proposed the creation of a Community Justice Center as a
jointly funded City/County collaborative department to: determine implementation priorities;
develop budget impacts for the implementation of plan elements; manage the implementation
of the joint plan elements as approved by the City of Ithaca and Tompkins County; receive,
manage, and analyze data; provide coordination of the operation of the policing systems in
our community; and provide reports to the City and County regarding the progress in
implementing these changes, and
WHEREAS, the City of Ithaca and Tompkins County have each determined that the creation
and operation of a Community Justice Center is necessary to implement their respective
plans, and
WHEREAS, the City and County held discussions to determine the operational description,
budget, and cost share for a Community Justice Center, with those details outlined in a joint
memo; now, therefore be it
RESOLVED, That Common Council approves the creation of the Community Justice Center
as a collaborative department between the City of Ithaca and Tompkins County, and, be it
further

RESOLVED, That Common Council commits to funding its share of the Community Justice
Center in an amount not to exceed $124,430, with the source of funds to be derived from the
Unrestricted Contingency Fund, and, be it further
RESOLVED, That Common Council hereby transfers an amount not to exceed $124,430
form the Unrestricted Contingency Account A1990 to A1210-5435 Mayor Contracts, for the
purpose of accounting for the City’s funding share of the Community Justice Center, and, be
it further
RESOLVED, That Common Council will receive regular reports regarding the establishment
of the Community Justice Center, and any additional budgetary requirements for
implementation of the undertakings identified in the Reimagining Public Safety Plan and shall
consider this information prior to any further expenditure being made.

Memorandum
To: Tompkins County Legislature and City of Ithaca Common Council
Subject: Community Justice Center
Date: April 14, 2021
In response to Executive Order 203, Tompkins County and Common Council adopted resolutions
on March 30 and March 31 to address systemic inequities including disproportionate minority
contact on People of Color, specifically Black people in the public safety system. A part of the
report included the establishment of a Community Justice Center to coordinate the implementation
of the recommendations.
Based upon previously provided budget estimates, the Community Justice Center would require
an initial investment of the following:
a. Project Manager (Director of the CJC)
a. Salary - $83,866
b. Benefits - $44,197
c. Total Position Cost - $128,063
b. Data Analyst (Program Analyst)
a. Salary - $69,285
b. Benefits - $36,513
c. Total Position Cost - $105,798
c. Total Staffing Request - $$233,861
d. Other Operating Expenses - $15,000
e. Project Management Software – $19,950 (County only expense)
f. Total Funding Request - $268,811 (City of Ithaca would pay
$124,430/Tompkins County would pay $144,380)
The budget for the Community Justice Center is loosely based upon an Emergency Operations
Center model with two full-time dedicated staff assigned to collaborate between the City of
Ithaca and Tompkins County public safety services and administrations to implement the
recommendations of the plan. The Project Manager would serve as the primary point of contact
for implementation and would be responsible for the development of a joint implementation
plan, process timeline, engagement of key stakeholders including community, supervise the data
manager, and providing no less than bi-monthly updates to Common Council and the
Legislature.
The Data Manager would be responsible for collaborating with Tompkins County Information
Technology Systems, Department of Emergency Response, Sheriff’s Office, and Ithaca Police
Department to implement the data related recommendations. The CJC and Communications
staff would also utilize a project management software to highlight progress of the Reimagining
Public Safety Plan including plan goals, metrics, accomplishments and provide an outward
facing mechanism to garner community feedback. This project/community engagement software
would cost $19,950 annually. To support the implementation of the process, the Community

Justice Center would also be allocated an annual operating budget of $15,000 to purchase
computers, furniture and office supplies.
City and County leaders have agreed that CJC staff members would be hired as County
employees and would split the costs evenly, with the exception of the project management
software. Since CJC staff members would be County employees, the City of Ithaca would
contract with Tompkins County to implement plan recommendations and have an active role in
the implementation of recommendations. The initial investment in the CJC would be for twoyears and would be evaluated for extension based upon the mutual agreement through a contract
between the City and County. The Community Justice Center staff would be housed in the
Mental Health Building and there would also be regular reports to the Tompkins County
Legislature and Common Council in addition to community forums to provide updates and
receive feedback on the process.
The next step of the process would be to develop a plan in collaboration with the Sheriff’s
Office, Ithaca Police Department, Tompkins County Legislature and Common Council to
establish the operational guidelines of the Community Justice Center. The plan will be prepared
and presented to the Public Safety Committee on May 20 and the Tompkins County Legislature
on June 1 for consideration and approval of the resolution. The City of Ithaca Common Council
will collaborate to develop the plan and will follow a similar schedule and adopt a similar
resolution. The plan document would include the following:
•

Establish the framework for the working agreement between the City and County

•

Prioritize the list of recommendations for implementation

•

Establish framework for an Advisory Board/Commission for public accountability

•

Identification of next steps for community engagement in the process

•

Develop a hiring and recruitment strategy for the Community Justice Center

•

Establish day-to-day supervisory responsibilities

The plan would provide a framework and outline for the recommendations with the flexibility to
adjust to the plan as a living document to be modified based upon the needs of the community to
address Executive Order 203 effectively. In addition, this plan reinforces the commitment of the
City and County to the process and serves as notification to the community regarding the
responsiveness of government.

4.6 Finance – A Resolution Authorizing the Issuance of $800,000 Bonds of the City of
Ithaca, Tompkins County, New York, to Pay the Cost of the Reconstruction of
Sidewalks on Giles Street, in and for said City.
WHEREAS, the capital project hereinafter described, as proposed, has been determined to
be a Type II Action pursuant to the regulations of the New York State Department of
Environmental Conservation promulgated pursuant to the State Environmental Quality
Review Act, which regulations state that Type II Actions will not have a significant adverse
effect on the environment; and
WHEREAS, it is now desired to authorize bonds for the financing thereof; now, therefore, be
it
RESOLVED, by the affirmative vote of not less than two-thirds of the total voting
strength of the Common Council of the City of Ithaca, Tompkins County, New York, as
follows:
Section 1.
For the specific object or purpose of paying the cost of the reconstruction
of sidewalks on Giles Street, in and for the City of Ithaca, Tompkins County, New York,
including incidental expenses in connection therewith, there are hereby authorized to be
issued $800,000 bonds pursuant to the provisions of the Local Finance Law.
Section 2.
It is hereby determined that the maximum estimated of the aforesaid
specific object or purpose is hereby determined to be $800,000, which specific object or
purpose is hereby authorized at said maximum estimated cost, and the plan for the financing
thereof is by the issuance of the $800,000 bonds of said City authorized to be issued
pursuant to this bond resolution; provided, however, that to the extent that any Federal or
State grants-in-aid are received for such specific object or purpose, the amount of bonds to
be issued pursuant to this resolution shall be reduced dollar-for-dollar.
Section 3.
It is hereby further determined that the period of probable usefulness of
the aforesaid specific object or purpose is ten years, pursuant to subdivision 24 of paragraph
(a) of Section 11.00 of the Local Finance Law.
Section 4.
The faith and credit of said City of Ithaca, Tompkins County, New York,
are hereby irrevocably pledged for the payment of the principal of and interest on such
obligations as the same respectively become due and payable. An annual appropriation
shall be made in each year sufficient to pay the principal of and interest on such obligations
becoming due and payable in such year. There shall annually be levied on all the taxable
real property of said City, a tax sufficient to pay the principal of and interest on such
obligations as the same become due and payable.
Section 5.
Subject to the provisions of the Local Finance Law, the power to
authorize the issuance of and to sell bond anticipation notes in anticipation of the issuance
and sale of the bonds herein authorized, including renewals of such notes, is hereby
delegated to the City Controller, the chief fiscal officer. Such notes shall be of such terms,

form and contents, and shall be sold in such manner, as may be prescribed by said
City Controller, consistent with the provisions of the Local Finance Law.
Section 6.
The powers and duties of advertising such bonds for sale, conducting
the sale and awarding the bonds, are hereby delegated to the City Controller, who shall
advertise such bonds for sale, conduct the sale, and award the bonds in such manner as he
shall deem best for the interests of the City; provided, however, that in the exercise of these
delegated powers, he shall comply fully with the provisions of the Local Finance Law and any
order or rule of the State Comptroller applicable to the sale of municipal bonds. The receipt
of the City Controller shall be a full acquittance to the purchaser of such bonds, who shall not
be obliged to see to the application of the purchase money.
Section 7.
All other matters, except as provided herein relating to such bonds,
including determining whether to issue such bonds having substantially level or declining
debt service and all matters related thereto, prescribing whether manual or facsimile
signatures shall appear on said bonds, prescribing the method for the recording of ownership
of said bonds, appointing the fiscal agent or agents for said bonds, providing for the printing
and delivery of said bonds (and if said bonds are to be executed in the name of the City by
the facsimile signature of the City Controller, providing for the manual countersignature of a
fiscal agent or of a designated official of the City), the date, denominations, maturities and
interest payment dates, place or places of payment, and also including the consolidation with
other issues, shall be determined by the City Controller. It is hereby determined that it is to
the financial advantage of the City not to impose and collect from registered owners of such
serial bonds any charges for mailing, shipping and insuring bonds transferred or exchanged
by the fiscal agent, and, accordingly, pursuant to paragraph c of Section 70.00 of the Local
Finance Law, no such charges shall be so collected by the fiscal agent. Such bonds shall
contain substantially the recital of validity clause provided for in section 52.00 of the Local
Finance Law and shall otherwise be in such form and contain such recitals in addition to
those required by section 52.00 of the Local Finance Law, as the City Controller shall
determine.
only if:

Section 8.
1)

The validity of such bonds and bond anticipation notes may be contested

Such obligations are authorized for an object or purpose for which said City is
not authorized to expend money, or
2)
The provisions of law which should be complied with at the date of publication
of this resolution are not substantially complied with,
and an action, suit or proceeding contesting such validity is commenced within twenty days
after the date of such publication, or
3)
Such obligations are authorized in violation of the provisions of the Constitution.
Section 9.
This resolution shall constitute a statement of official intent for purposes
of Treasury Regulations Section 1.150-2. Other than as specified in this resolution, no
monies are, or are reasonably expected to be, reserved, allocated on a long-term basis, or
otherwise set aside with respect to the permanent funding of the object or purpose described
herein.

Section 10. This resolution, which takes effect immediately, shall be published in full
or summary form in the Ithaca Journal, the official newspaper, together with a notice of the
City Clerk in substantially the form provided in Section 81.00 of the Local Finance Law.

4.7 Finance - A Resolution Authorizing the Issuance of an Additional $210,000 Bonds
of the City of Ithaca, Tompkins County, New York to Pay Part of the Cost of the
Planning and Design Costs for the South Albany Street Bridge improvement over Six
Mile Creek, in and for said City
WHEREAS, by a bond resolution heretofore adopted, being a bond resolution dated June 3,
2020, the Common Council of the City of Ithaca, Tompkins County, New York, authorized the
issuance of $155,000 bonds of said City to pay the cost of the planning and design costs for
the South Albany Street Bridge improvement over Six Mile Creek, for said City, and
determined that the period of probable usefulness thereof was five years, and
WHEREAS, the capital project hereinafter described, as proposed, has been determined to
be a Type II Action pursuant to the regulations of the New York State Department of
Environmental Conservation promulgated pursuant to the State Environmental Quality
Review Act, which regulations state that Type II Actions will not have a significant adverse
impact on the environment, and
WHEREAS, it is now desired to authorize additional bonds for the financing thereof; now,
therefore be it
RESOLVED, by the affirmative vote of not less than two-thirds of the total voting
strength of the Common Council of the City of Ithaca, Tompkins County, New York, as
follows:
Section 1.
For the specific object or purpose of paying part of the cost of the planning and
design costs for the South Albany Street Bridge improvement over Six Mile Creek, for the
City of Ithaca, Tompkins County, New York, including incidental expenses in connection
therewith, there are hereby authorized to be issued an additional $210,000 bonds pursuant to
the provisions of the Local Finance Law, which specific object or purpose is hereby
authorized at the new maximum estimated cost of $365,000.
Section 2.
follows:

The plan for the financing of such $365,000 maximum estimated cost is as

a)
By the issuance of the $155,000 bonds of said City heretofore authorized to be issued
therefor pursuant to a bond resolution dated June 3, 2020;
b)

By the issuance of the additional $210,000 bonds of said City herein authorized.

Provided, however, that the amount of obligations ultimately to be issued will be reduced by
any State and/or Federal grants-in-aid to be received by said City for said purpose.
Section 3.
It is hereby determined that the period of probable usefulness of the aforesaid
specific object or purpose is 5 years, pursuant to subdivision 62(2nd) of paragraph a of
Section 11.00 of the Local Finance Law, computed from the date of the first obligations
issued therefor.

Section 4.
The faith and credit of said City of Ithaca, Tompkins County, New York, are
hereby irrevocably pledged for the payment of the principal of and interest on such
obligations as the same respectively become due and payable. An annual appropriation
shall be made in each year sufficient to pay the principal of and interest on such obligations
becoming due and payable in such year. There shall annually be levied on all the taxable
real property of said City, a tax sufficient to pay the principal of and interest on such
obligations as the same become due and payable.
Section 5.
Subject to the provisions of the Local Finance Law, the power to authorize the
issuance of and to sell bond anticipation notes in anticipation of the issuance and sale of the
bonds herein authorized, including renewals of such notes, is hereby delegated to the City
Controller, the chief fiscal officer. Such notes shall be of such terms, form and contents, and
shall be sold in such manner, as may be prescribed by said City Controller, consistent with
the provisions of the Local Finance Law.
Section 6.
The powers and duties of advertising such bonds for sale, conducting the sale
and awarding the bonds, are hereby delegated to the City Controller, who shall advertise
such bonds for sale, conduct the sale, and award the bonds in such manner as he shall
deem best for the interests of the City; provided, however, that in the exercise of these
delegated powers, he shall comply fully with the provisions of the Local Finance Law and any
order or rule of the State Comptroller applicable to the sale of municipal bonds. The receipt
of the City Controller shall be a full acquittance to the purchaser of such bonds, who shall not
be obliged to see to the application of the purchase money.
Section 7.
All other matters, except as provided herein relating to such bonds, including
determining whether to issue such bonds having substantially level or declining debt service
and all matters related thereto, prescribing whether manual or facsimile signatures shall
appear on said bonds, prescribing the method for the recording of ownership of said bonds,
appointing the fiscal agent or agents for said bonds, providing for the printing and delivery of
said bonds (and if said bonds are to be executed in the name of the City by the facsimile
signature of the City Controller, providing for the manual countersignature of a fiscal agent or
of a designated official of the City), the date, denominations, maturities and interest payment
dates, place or places of payment, and also including the consolidation with other issues,
shall be determined by the City Controller. It is hereby determined that it is to the financial
advantage of the City not to impose and collect from registered owners of such serial bonds
any charges for mailing, shipping and insuring bonds transferred or exchanged by the fiscal
agent, and, accordingly, pursuant to paragraph c of Section 70.00 of the Local Finance Law,
no such charges shall be so collected by the fiscal agent. Such bonds shall contain
substantially the recital of validity clause provided for in section 52.00 of the Local Finance
Law and shall otherwise be in such form and contain such recitals in addition to those
required by section 52.00 of the Local Finance Law, as the City Controller shall determine.
Section 8.
if:

The validity of such bonds and bond anticipation notes may be contested only

1)
Such obligations are authorized for an object or purpose for which said City is not
authorized to expend money, or

2)
The provisions of law which should be complied with at the date of publication of this
resolution are not substantially complied with,
and an action, suit or proceeding contesting such validity is commenced within twenty days
after the date of such publication, or
3)

Such obligations are authorized in violation of the provisions of the Constitution.

Section 9.
This resolution shall constitute a statement of official intent for purposes of
Treasury Regulations Section 1.150-2. Other than as specified in this resolution, no monies
are, or are reasonably expected to be, reserved, allocated on a long-term basis, or otherwise
set aside with respect to the permanent funding of the object or purpose described herein.
Section 10. This resolution, which takes effect immediately, shall be published in full or
summary form in the Ithaca Journal, the official newspaper, together with a notice of the City
Clerk in substantially the form provided in Section 81.00 of the Local Finance Law.

4.8 Finance - A Resolution Authorizing the Issuance of an Additional $1,680,000 Bonds
of the City of Ithaca, Tompkins County, New York, to Pay Part of the Costs for the
South Cayuga Street Bridge Deck Replacement, in and for said City
WHEREAS, all conditions precedent to the financing of the capital project hereinafter
described, including compliance with the provisions of the State Environmental Quality
Review Act, have been performed, and
WHEREAS, it is now desired to authorize additional bonds for the financing thereof; now,
therefore, be it
RESOLVED, by the affirmative vote of not less than two-thirds of the total voting
strength of the Common Council of the City of Ithaca, Tompkins County, New York, as
follows:
Section 1.
For the specific object or purpose of paying part of the cost of the South
Cayuga Street Bridge Deck Replacement over Six Mile Creek, in and for the City of Ithaca,
Tompkins County, New York, there are hereby authorized to be issued an additional
$1,680,000 bonds pursuant to the provisions of the Local Finance Law. Said specific object
or purpose is hereby authorized at the new maximum estimated cost of $2,070,000.
Section 2.
follows:

The plan for the financing of such $2,070,000 maximum estimated cost is as

a)

By the issuance of the $180,000 bonds of said City heretofore authorized to be
issued for planning and design therefor pursuant to a bond resolution dated
January 3, 2018;
b)
By the issuance of the additional $210,000 bonds of said City authorized pursuant
to a bond resolution dated June 6, 2018; and
c)
By the issuance of the additional $1,680,000 bonds of said City herein authorized;
provided, however, that the amount of obligations ultimately to be issued will be reduced by
any State and/or Federal grants-in-aid to be received by said City for said purpose.
Section 3.
It is hereby determined that the period of probable usefulness of the aforesaid
specific object or purpose is 20 years, pursuant to subdivision 10 of paragraph a of Section
11.00 of the Local Finance Law, computed from the date of the first bond anticipation note
issued therefor. It is hereby further determined that the period of probable usefulness for the
objects or purposes authorized by bond resolutions dated January 3, 2018 and June 6, 2018
is now determined to be 20 years pursuant to subdivision 10 of paragraph a of Section 11.00
of the Local Finance Law.
Section 4.
The faith and credit of said City of Ithaca, Tompkins County, New York, are
hereby irrevocably pledged for the payment of the principal of and interest on such
obligations as the same respectively become due and payable. An annual appropriation
shall be made in each year sufficient to pay the principal of and interest on such obligations
becoming due and payable in such year. There shall annually be levied on all the taxable

real property of said City, a tax sufficient to pay the principal of and interest on such
obligations as the same become due and payable.
Section 5.
Subject to the provisions of the Local Finance Law, the power to authorize the
issuance of and to sell bond anticipation notes in anticipation of the issuance and sale of the
bonds herein authorized, including renewals of such notes, is hereby delegated to the City
Controller, the chief fiscal officer. Such notes shall be of such terms, form and contents, and
shall be sold in such manner, as may be prescribed by said City Controller, consistent with
the provisions of the Local Finance Law.
Section 6.
Such bonds shall be in fully registered form and shall be signed in the name of
the City of Ithaca, Tompkins County, New York, by the manual or facsimile signature of the
City Controller and a facsimile of its corporate seal shall be imprinted or impressed thereon
and may be attested by the manual or facsimile signature of the City Clerk.
Section 7.
All other matters, except as provided herein relating to such bonds, including
determining whether to issue such bonds having substantially level or declining debt service
and all matters related thereto, prescribing whether manual or facsimile signatures shall
appear on said bonds, prescribing the method for the recording of ownership of said bonds,
appointing the fiscal agent or agents for said bonds, providing for the printing and delivery of
said bonds (and if said bonds are to be executed in the name of the City by the facsimile
signature of the City Controller, providing for the manual countersignature of a fiscal agent or
of a designated official of the City), the date, denominations, maturities and interest payment
dates, place or places of payment, and also including the consolidation with other issues,
shall be determined by the City Controller. It is hereby determined that it is to the financial
advantage of the City not to impose and collect from registered owners of such serial bonds
any charges for mailing, shipping and insuring bonds transferred or exchanged by the fiscal
agent, and, accordingly, pursuant to paragraph c of Section 70.00 of the Local Finance Law,
no such charges shall be so collected by the fiscal agent. Such bonds shall contain
substantially the recital of validity clause provided for in section 52.00 of the Local Finance
Law and shall otherwise be in such form and contain such recitals in addition to those
required by section 52.00 of the Local Finance Law, as the City Controller shall determine.
Section 8.
if:

The validity of such bonds and bond anticipation notes may be contested only

1)
Such obligations are authorized for an object or purpose for which said City is not
authorized to expend money, or
2)
The provisions of law which should be complied with at the date of publication of this
resolution are not substantially complied with,
and an action, suit or proceeding contesting such validity is commenced within twenty days
after the date of such publication, or
3)

Such obligations are authorized in violation of the provisions of the Constitution.

Section 9.
This resolution shall constitute a statement of official intent for purposes of
Treasury Regulations Section 1.150-2. Other than as specified in this resolution, no monies
are, or are reasonably expected to be, reserved, allocated on a long-term basis, or otherwise
set aside with respect to the permanent funding of the object or purpose described herein.
Section 10. This resolution, which takes effect immediately, shall be published in summary
form in the official newspaper, together with a notice of the City Clerk in substantially the form
provided in Section 81.00 of the Local Finance Law.

PLANNING AND ECONOMIC DEVELOPMENT COMMITTEE ITEMS:
5.1 2021 Action Plan: City of Ithaca HUD Entitlement Program
WHEREAS, the City of Ithaca (City) is eligible to receive an annual formula allocation of
funds to address community development needs through the U.S. Department of Housing &
Urban Development (HUD) Entitlement Program from the Community Development Block
Grant (CDBG) Program and the HOME Investment Partnerships (HOME) Program funding
sources, and
WHEREAS, the City has contracted with the Ithaca Urban Renewal Agency (IURA) to
administer, implement and monitor the City’s HUD Entitlement program in compliance with all
applicable regulations, and
WHEREAS, on an annual basis, an Action Plan must be submitted to HUD to access HUD
Entitlement Program funding allocated to the City, and
WHEREAS, the 2021 Action Plan identifies a specific list of budgeted community
development activities to be funded from the 2021 HUD Entitlement Program allocation and
associated funds administered by the IURA, and
WHEREAS, funding available to be allocated through the 2021 Action Plan funding process
is anticipated to include the following:
$680,761.00 CDBG 2021 HUD Entitlement Program Allocation
$160,000.00 CDBG 2021 Program Income (projected)
$ 40,659.26 CDBG Recaptured/Unallocated (R/U) Funds
$334,715.00 HOME 2021 HUD Entitlement Program Allocation
$ 8,376.30 HOME Recaptured/Unallocated (R/U) Funds
$100,000.00 HODAG Loan
$1,324,511.56 Total,
and,
WHEREAS, CDBG-CV funds in the amount of $63,089.60 will be added to draft 2021 Action
Plan funds of $1,324,511.56 to arrive at the total amount of $1,387,601.16 indicated on the
“IURA-Adopted Draft City of Ithaca 2021 Action Plan & CDBG-CV Funding Allocations”
summary matrix dated April 15, 2021, and
WHEREAS, the IURA utilized an open and competitive project selection process for
development of the 2021 Action Plan in accordance with the City of Ithaca Citizen
Participation Plan, and
WHEREAS, the IURA developed a draft 2021 Action Plan for public comment and Common
Council consideration, and
WHEREAS, a public hearing on the draft Action Plan was held on May 17, 2021; now,
therefore, be it

RESOLVED, That the Common Council for the City of Ithaca hereby adopts the Draft 2021
City of Ithaca Action Plan, dated April 15, 2021, for allocation of the City’s 2021 HUD
Entitlement Program award along with associated funds listed above, and, be it further
RESOLVED, That the Urban Renewal Plan shall be amended to include activities funded in
the adopted 2021 Action Plan.

Attachment: “IURA-Adopted Draft City of Ithaca 2021 Action Plan & CDBG-CV Funding Allocations” summary matrix

Adopted by IURA: 4/15/21

IURA-Adopted Draft City of Ithaca 2021 Action Plan & CDBG-CV Funding Allocations
#

Project

Sponsor

Matching
Funds

Funding
Request

FUNDING

Total Project
Cost

(Sec. & Unsec.)

Project Summary

AWARD

HOUSING
1 110 Auburn St. Homeownership Project*

Ithaca Neighborhood Housing Services, Inc.
(INHS)

$

30,000.00

$

268,600.00

$

298,600.00

$

2 Homeowner Rehab

Ithaca Neighborhood Housing Services, Inc.
(INHS)

$

125,000.00

$

62,391.03

$

187,391.03

$ 100,020.80 Assist at least 5 LMI homeowners with repairs and rehabilitation of their homes.

3 Minor Repair Program

Ithaca Neighborhood Housing Services, Inc.
(INHS)

$

33,475.00

$

292,429.52

$

325,904.52

$

4 State Street Apartments

Visum Develop. Group & Providence Housing
$
Develop. Corp.

100,000.00

$

22,809,957.00

$

22,909,957.00

5 511 S. Plain St. For-Sale Duplex*

Ithaca Neighborhood Housing Services, Inc.
(INHS)

$

80,000.00

$

530,445.00

$

610,445.00

$

77,850.00 Construction of new for-sale 2-unit house for sale to 2 LMI households.

6 Housing Scholarship Program

The Learning Web

$

75,600.00

$

72,500.00

$

148,100.00

$

75,600.00 Rent/utilities for at least 8 LMI unaccompanied/homeless youth residing in supported apartments.

Catholic Charities of Tompkins/Tioga
Counties

$

74,000.00

$

26,496.00

$

102,996.00

$

74,000.00 Security deposit assistance for 65 LMI households, including 5 homeless families in Housing for School Success program and 10 households referred by OAR.

Catholic Charities of Tompkins/Tioga
Counties

$

2,500.00

$

-

$

$ 490,575.00

$

7

Security Deposit Assistance for Vulnerable
Households

7a Security Deposit Assistance Delivery

HOUSING SUBTOTAL:

ECONOMIC DEVELOPMENT
8 ReUse Job Training for Career Pathways

Finger Lakes ReUse, Inc. (FLRU)

9 Work Preserve Job Training: Job Placements

Historic Ithaca, Inc.

$

33,475.00 Provide at least 40 LMI homeowners with maintenance and small repairs.

$ 100,000.00 Loan from IURA funds for construction of 57-unit housing project. 33 of 57 units will serve households at 30%-60% AMI.

24,284,793.55 $

2,500.00 Project-delivery for security deposit assistance program.
488,444.80

$106,937.02

$

286,169.22

$

392,054.22

$

90,000.00 Job training and apprenticeship program resulting in job placement of 16 LMI persons in permanent unsubsidized employment.

$

67,500.00

$

111,971.00

$

199,471.00

$

67,500.00 Job training and work experience program resulting in job placement of 5 LMI persons in permanent unsubsidized employment.

38,000.00

$

148,000.00

$ 100,643.06 Job training and work experience program resulting in job placement of 14 LMI persons in permanent unsubsidized employment.

135,000.00

$

225,000.00

$ 160,000.00 Capitalize loan fund for business loans resulting in job creation (including underwriting and delivery).

10

Hospitality Employment Training Program
(HETP)

Greater Ithaca Activities Center, Inc. (GIAC)

$

110,000.00

$

[#]

Economic Development Loan Fund

IURA

$

90,000.00

$

ECONOMIC DEVELOPMENT SUBTOTAL:

-

23,794,218.55 $

24,999.00 Rehabilitation of vacant single-family home for sale to a LMI household.

$ 374,437.02

$

PUBLIC FACILITIES

571,140.22 $

964,525.22 $

418,143.06
Second-year funding to improve reconfigured Ithaca Community Gardens, including raised beds, gate, and stone dust trails, benefiting at least 150 LMI

11 Great Neighbor & Essential Resource

Ithaca Community Gardens, Inc.

$

63,010.00

$

320,150.00

$

383,160.00

$

41,200.00 households.

12 Urban Bus Stop Upgrade Project

TCAT

$

19,950.00

$

12,141.00

$

32,091.00

$

17,100.00 Solar lighting at 12 bus shelters throughout the City.

13 New Gym Renovation

Greater Ithaca Activities Center, Inc. (GIAC)

$

400,000.00

$

2,311,580.00

$

PUBLIC FACILITIES SUBTOTAL:

PUBLIC SERVICES

$ 482,960.00

$

Human Services Coalition of Tompkins
County, Inc. (HSC)

$

25,000.00

$

15 Work Preserve Job Training: Job Readiness

Historic Ithaca, Inc.

$

20,000.00

16 Immigrant Services Program (ISP)

Catholic Charities of Tompkins/Tioga
Counties

$

17 A Place to Stay

Catholic Charities of Tompkins/Tioga
Counties

$

PUBLIC SERVICES SUBTOTAL:

20

Health & Wellness: Smoothies, Food Services, &
Black Hands Universal, Inc.
Yoga

Online Market Discounts for LMI/SNAP
Customers

21 HVAC Upgrade

158,300.00

$

$

25,000.00 Operating expenses for 2-1-1 call center operating as a one-stop human services information resource.

(same as #10 above)

(same as #10 above)

$

20,000.00 Job readiness training to 12 LMI youth and adults.

30,000.00

$

60,500.00

$

90,500.00

$

30,000.00 Direct services and referrals to 100 refugees and immigrants to integrate into the community.

15,000.00

$

45,126.00

$

60,126.00

$

15,000.00 Operating expenses for transitional housing project serving adult women.

90,000.00

$

119,720.00

$

225,346.00 $

498,316.00 $

180,000.00
Summer youth employment program providing free nutritious smoothies at 3 locations and yoga classes targeted to homeless persons, persons suffering from

$

38,000.00

$

2,000.00

$

40,000.00

$

Advocacy Center of Tompkins County

$

5,720.00

$

500.00

$

5,220.00

$

Ithaca Farmers Market

$

19,068.00

$

17,640.00

$

36,708.00

$

19,068.00 40% subsidy to 350 SNAP-eligible LMI City residents shopping online for fresh local foods.

St. John's Community Services

$

-

$

20,300.00

$

20,300.00 HVAC system upgrade at Emergency Homeless Shelter to improve safety and air quality, benefiting at least 552 homeless persons.

20,300.00

$

$

83,088.00

$

IURA

$

136,152.20

$

-

$

136,152.20

IURA

$

33,471.50

$

-

$

33,471.50

$ 169,623.70

$

CDBG-CV SUBTOTAL:

ADMINISTRATION
22 CDBG Administration (20%)
23 HOME Administration (10%)

$ 100,000.00 Renovation of vacant gymnasium for indoor recreation, teen programs, and other GIAC programs benefitting LMI persons.

347,690.00

CDBG-CV

19 On Call Office Subdivision

2,711,580.00

3,126,831.00 $

Public Services Funding Cap = 15% of 2021 CDBG Award: $102,114.15

14 2-1-1 Information & Referral

18

2,643,871.00 $

ADMINISTRATION SUBTOTAL:

20,140.00 $

- $

TOTALS:

102,228.00 $

Interior renovation to increase capacity for safe in-person services to domestic/sexual violence victims in compliance with COVID-19 public health guidelines

5,720.00 during the pandemic, benefiting at least 800 LMI persons.

63,089.60

$ 136,152.20 Planning, administration, and monitoring for CDBG program.
$ 33,471.50 Planning, administration, and monitoring for HOME program.

169,623.70 $

$29,044,089.47

18,001.60 substance abuse, and underserved community members to support their physical/mental health, in response to COVID-19 pandemic.

169,623.70

$1,387,601.16

Notes:
1. Unless noted, all 2021 Action Plan funding is derived from CDBG and HOME allocations to City of Ithaca, including projected program income and prior year funds.
2.

* denotes a CHDO-eligible project.

3. Acronyms: LMI = Low & Moderate Income (80% or less of AMI) │ AMI = Area Median Income (Tompkins County) │ FTE = Full-Time Equivalent │ CHDO = Community Housing Development Organization

5.2 Proposed Planned Unit Development Application-407 Cliff-Common Council
Conditional Approval – Resolution
WHEREAS, on April 4, 2018, the Common Council adopted legislation creating a Planned Unit
Development Overlay District (PUDOD), and
WHEREAS, on March 18, 2021, the City received an application from 407 Holdings LLC for
consideration to establish a Planned Unit Development district at 407 Cliff Street, and
WHEREAS, the applicant is proposing the repurposing of the 25,297 SF building located at
407 Cliff Street, from industrial/manufacturing space into long and short stay residential use,
along with a small conference and meeting room, office spaces, maker spaces, and retail space
along the street, and
WHEREAS, the total proposed development contains approximately 13 one bedroom rental
units, 3438 SF of office area, 2 meeting rooms 3900 SF of retail space, 2400SF of “maker
space” areas, and
WHEREAS, the project is intended to provide the following benefits to the community
1. A newly constructed pedestrian connection between Cass Park/Children’s
Garden/Black Diamond Trail and the West Hill Community, via a walking path up the hill
(contingent on City approval)
2. An opportunity for retail space and possibly a café, which would fill a need in the West
Hill community and could result in reduced car traffic down the hill into the City.
3. A community meeting room.
4. The mix of uses all contained in an existing building creates a diversified workforce
opportunity that would not be seen with a purely residential infill project, which is all that
is currently allowed under the R-3a zoning.
5. The proposed retail and residential uses are a better fit for this neighborhood than the
existing light industrial use.
6. The change from light industrial uses will result in a reduction in tractor trailer traffic.
7. The new walkway will provide a protected accessible path to each of the new retail
storefronts.
8. The careful removal of invasive species to encourage more native plants along the
adjacent city-owned property will also be a part of this project.
9. Improved dark-sky compliant exterior lighting which would not be required for another
industrial user.
10. Energy efficiency improvements will be made to the building’s envelope and
mechanical systems reducing overall carbon footprint which would not otherwise be
needed/required for another industrial user.
and,
WHEREAS, the applicant has stated that the project could not proceed under the existing
zoning because the proposed uses are not permitted primary uses in the R-3a zone, and

WHEREAS, a public information session, hosted by the applicant, was held on May 6, 2021
and the meeting was advertised in the Ithaca Journal, the property was posted with signs, and
WHEREAS, the process for consideration of an application for Planned Unit Development
requires that the applicant obtain an approval in concept from the Common Council prior to
beginning the site plan review process, and
RESOLVED, That the Common Council does hereby grant an approval in concept to 407
Holdings LLC for their application for a Planned Unit Development district to be located at 407
Cliff Street, and be it further
RESOLVED, That by granting an approval in concept, the Common Council acknowledges
that the applicant is able to begin the site plan review process, despite any zoning-based
deficiencies in the application, and, be it further
RESOLVED, That the Common Council does hereby request that the City Planning Board
update the Common Council after each Planning Board meeting where this project is
considered and to request ongoing written comments from the Common Council, and be it
further
RESOLVED, That if this project receives a negative declaration of environmental significance
and contingent site plan approval, the applicant will return to the Common Council for final
consideration of the adoption of the Planned Unit Development district.

CITY OF ITHACA
108 E. Green St. — Third Floor Ithaca, NY 14850-5690
DEPARTMENT OF PLANNING AND DEVELOPMENT
JoAnn Cornish, Director
Planning & Development – 607-274-6550
Community Development/IURA – 607-274-6565
E-Mail: dgrunder@cityofithaca.org

To:

Planning and Economic Development Committee

From: Jennifer Kusznir, Economic Development Planner
Date: May 14, 2021
RE:

City of Ithaca Planned Unit Development (PUD) –Conditional Approval: 407 Cliff Street

The purpose of this memo is to provide information regarding an application from 407 Holdings LLC
for a Planned Unit Development project to be located at 407 Cliff Street.
The project team presented and overview of their proposal at the April Planning Committee Meeting.
A public information session was held on Thursday, May 6th. The meeting was advertised in the
Ithaca Journal, online, and the property was also posted with signs. Comments that were received at
the meeting are enclosed.
The process for consideration of an application for Planned Unit Development requires that the
applicant obtain an approval in concept from the Common Council prior to beginning the site plan
review process. Enclosed for your consideration is a draft resolution to approve this project in
concept.
If this project is granted the conditional approval to proceed, the applicant will be permitted to begin
the site plan review process, despite any zoning-based deficiencies in the application. As a part of
the environmental review process for the project and the PUD, the Planning Board will update the
Common Council after each Planning Board meeting where the project is considered and will request
ongoing written comments from the Common Council. When and if the project has completed the
environmental review process and has received site plan approval, it (the applicant) will return to the
Common Council for final consideration of the adoption of the PUD.
If you have questions or require additional information, please feel free to contact me at
jenniferk@cityofithaca.org.

City of Ithaca
Planned Unit Development (PUD)
407 Cliff Street
― PUBLIC INFORMATION SESSION ―

Thursday, May 6, 2021 – 4:30 p.m.-Virtual Meeting-Zoom Platform
This meeting was advertised in the Ithaca Journal, was widely circulated, and was also posted
online on the Ithaca Journal website. Below is a copy of the media release that was distributed.

― MEDIA RELEASE ―

Proposed Planned Unit Development (PUD)
Public Information Session: 407 Holding, LLC to be located at 407 Cliff Street
Day:
May 6, 2021
Time:
4:30 p.m.
Place:
To be Conducted Remotely via the Online Platform Zoom
On May 6, 2021, the City of Ithaca will hold a Public Information Session for a proposed PUD
located for a Planned Unit Development (PUD) project to be located at 407 Cliff Street. The
Public Information Session will begin at 4:30 p.m. In accordance with the requirements of
the City of Ithaca Planned Unit Development (PUD), the developer and project team will
present information about the project and answer questions from the public.
The proposed project involves the repurposing of the 25,297 SF building located at 407 Cliff
Street, from industrial/manufacturing space into long stay and short stay residential use, along
with a small conference and meeting room function, office spaces, maker spaces, and retail
space along the street.
The proposal includes the following elements:
• Residential Development—13 one-bedroom units, for short and long term rental.
• Office Space—3438 SF of area, divided into approximately 6 offices, a break room,
and 2 meeting rooms.
• Retail Space — 3900 SF total, potentially divided into 1-6 separate spaces.
• Light Industrial Spaces— 2 “maker spaces” at 1200 SF each.
• The lobby and lounge area are approximately 2000 SF, with an 840 SF conference
room.
The full application and presentation can be viewed on the City website at:
http://www.cityofithaca.org/513/Planned-Unit-Development-PUD
City Hall remains closed to the public. This meeting will be conducted remotely via the
online platform Zoom, pursuant to the Governor’s Executive Order 202.1. The meeting will
also be live streamed at https://www.youtube.com/channel/UC7RtJN1P_RFaFW2IVCnTrDg.
There are two options to participate in this meeting:
1. Submit comments by email no later than 4 p.m. on the day of the meeting (contact
below).
2. To speak at the meeting, sign up and receive instructions on how to join.

Members of the Public that Registered to Speak:
Dave Nutter
Project Team
Noah Demerest
Craig Modisher
Lincoln Morse

City Staff
JoAnn Cornish
Jennifer Kusznir
Lisa Nicholas
Anya Harris

Comments that were received at the meeting are summarized below, but are not intended to be an exact
recording.

Public Comments/Questions
•
•
•
•
•
•

Slopes are extremely steep.
Field work had not been
completed.
The survey looks like it has been
out of date.
The area may not be safe without a
fence.
How will people be using this area
that is extremely steep.
What will be the actual property
uses. If it not owner occupied,
then how to regulate what is
happening on the site.

Applicant Responses
The ownership has not changed. The path
is a proposal we will engage with public to
see if it can work. We will monitor
behavior on the site and hope that this
development will bring a more family type
of atmosphere. The project is looking into
the possibility of having a boardwalk type
of element that would run north along the
slope at a shallow gradient and eventually
tie into the trail. This is just a concept that
we are exploring and we have not yet
determined how to do it.

Woods are over run with invasive species.
Getting rid of them would be great.
Additional Written Comments Submitted:
This project Traffic drove us away this
Traffic will be studied extensively. The
would add more traffic-traffic is expected project is not expected to increase traffic,
the be the same, but we will study it more. but will disperse it to different times of
day.
This project seems much more suitable for
this residential area. It makes good use of
the space I hope there will be significant
use of existing structures and effort
toward landscaping to make it a beautiful
area could there be a connection between
the space and Cass Park.
Given the amount of traffic on the road
has the developer approached the state
about the possibility of a traffic light.

Will be interacting with DOT and will
investigate any necessary mitigation.

A possible connection to the children's
garden would be beneficial.
2

5.3 A. Sale of Property Acquired Through Tax Foreclosure for Affordable Housing, 109
Morris Avenue and 417 S. Aurora Street – Declaration of Lead Agency
WHEREAS, the State Environmental Quality Review Act (“SEQRA”) and Chapter 176 of the
City Code, the City Environmental Quality Review Ordinance (“CEQRO”), require that a lead
agency be established for conducting environmental review of any action subject to such
review, in accordance with state and local environmental law, and
WHEREAS, SEQRA specifies that the lead agency shall be that agency which has primary
responsibility for approving, funding or carrying out the proposed action, and
WHEREAS, the proposed action is conveyance of properties located at 109 Morris Avenue
and 417 S. Aurora to be acquired through tax foreclosure to Habitat for Humanity of
Tompkins and Cortland Counties for rehabilitation and sale to a low- income homebuyers,
which is an “Unlisted” Action pursuant to CEQRO, thereby requiring environmental review;
and
WHEREAS, no other agency has jurisdiction to fund, approve or undertake the action; now,
therefore, be it
RESOLVED, that the Common Council of the City of Ithaca does hereby declare itself as
lead agency for the environmental review of this proposed action.
5.3 B Sale of Property Acquired Through Tax Foreclosure for Affordable Housing, 109
Morris Avenue and 417 S. Aurora Street – Environmental Review
WHEREAS, the Common Council is considering sale of properties acquired through tax
foreclosure proceedings located at 109 Morris Avenue and 417 S. Aurora Street to Habitat for
Humanity of Tompkins and Cortland Counties for rehabilitation and sale to a low-income
homebuyers, and
WHEREAS, the City of Ithaca Common Council declared itself Lead Agency for the
environmental review of this proposed action, and
WHEREAS, the proposed action is categorized as an “Unlisted” action under the City
Environmental Quality Review Ordinance (CEQRO), and
WHEREAS, the City of Ithaca Common Council, acting as Lead Agency for the
environmental review, has reviewed and accepted as adequate a Short Environmental
Assessment Form, prepared by Ithaca Urban Renewal Agency staff; now, therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby determines that the proposed
action will result in no significant impact on the environment and that a Negative Declaration
for purposes of Article 8 of the Environmental Conservation Law be filed in accordance with
the provisions of Part 617 of the State Environmental Quality Review Act.

5.3 C Sale of Property Acquired Through Tax Foreclosure For Affordable Housing, 109
Morris Avenue and 417 S. Aurora Street – Action
WHEREAS, the City of Ithaca has received proposals from various not-for-profit corporations
to acquire the following parcels scheduled to be acquired through foreclosure for nonpayment
of taxes/fees:
Tax
Map

Address

#79.-5-6

215
Cleveland
Ave.

#44.-5-4

109 Morris
Ave.

#81.-6-5

417 S.
Aurora St.

and,

Use
single
family
dwelling
single
family
dwelling
single
family
dwelling

Lot Size

Living
Area

Assesse
d Value

Total Due
City

3,300 sf

750 sf

$115,000 $11,452.40

1,860 sf

850 sf

$120,000 $10,351.18

8,844 sf 1,414 sf

$100,000

$6,662.48

WHEREAS, Habitat for Humanity of Tompkins and Cortland Counties, Inc. (Habitat)
submitted a proposal dated May 13, 2021 to acquire the properties located at 109 Morris
Avenue and 417 S. Aurora Street to rehabilitate for sale to low-income homebuyers, and
WHEREAS, Habitat has created a Community Housing Trust to ensure affordability of the
homes upon resale, and
WHEREAS, Habitat proposes to acquire 109 Morris Avenue and 417 S. Aurora Street, and
WHEREAS, the Common Council seeks to expand the supply of affordable, for-sale homes
in the City, and
WHEREAS, it is the duty of the City Chamberlain to enforce the collection of tax liens on real
property, and
WHEREAS, Section C-44 of the City Charter adopts the procedures for collection of unpaid
taxes as set forth by New York Real Property Tax Law of New York State (RPTL), and
WHEREAS, §1166 RPTL authorizes the City to sell and convey tax foreclosed property to
another party with or without advertising for bids if confirmed by a majority vote of the
Common Council or at public auction to the highest bidder without Common Council
approval, and
WHEREAS, the Common Council recognizes that a decision to withhold this parcel from the
public auction and sell for an affordable housing use may result in a lower purchase price but

will result in an increased supply of affordable, quality, owner-occupied housing, and
enhance neighborhood stability, and
WHEREAS, the City of Ithaca Common Council, acting as Lead Agency in the environmental
review, determined that the proposed action will result in no significant impact on the
environment and issued a Negative Declaration in accordance the City of Ithaca
Environmental Quality Review Ordinance; now, therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby directs the Chamberlain to
withhold the following properties scheduled to be acquired through tax foreclosure
proceedings from the public auction:
• Tax map parcel #44.-5-4, 109 Morris Avenue
• Tax map parcel #81.-6-5, 417 S. Aurora Street, and, be it further
RESOLVED, That the Common Council for the City of Ithaca hereby authorizes the sale of
properties located at 109 Morris Avenue (tax map parcel #44.-5-4) and at 417 S. Aurora
Street (tax map parcel #81.-6-5), subject to the following terms:
1. Purchaser: Habitat for Humanity of Tompkins and Cortland Counties, Inc.
2. Price:
109 Morris Avenue: an amount sufficient to pay all taxes, fees, and penalties due to all
taxing jurisdictions.
417 S. Aurora Street: an amount sufficient to pay all taxes, fees, and penalties due to
all taxing jurisdictions.
3. Use: affordable, owner-occupied housing
4. Condition of Property: “as is”
5. Deed: quit claim deed
6. Closing Costs/Legal Fees: responsibility of buyer
7. Buyer Contingencies: none
8. Seller Contingency: Sale is subject to City acquisition of title to the property through
tax foreclosure proceedings. City reserves the right to allow the current property
owner to redeem property with additional penalties up until the date of City acquisition
of title to the property.
9. Schedule: closing on sales transaction shall occur promptly upon City taking title
and, be it further
RESOLVED, That the Mayor, subject to advice from the City Attorney, is authorized to sign
any and all documents to execute this resolution.

of Tompkins and
Cortland Counties
Mayor Svante Myrick
City Hall
108 E. Green Street
Ithaca, NY 14850

May 13, 2021

Dear Mayor Myrick,
Please find enclosed a proposal from Habitat for Humanity of Tompkins and Cortland Counties (TCHFH) for
acquisition of properties located at 417 Aurora Street S (tax parcel 81.-6-5) and 109 Morris Avenue (tax parcel
44.-5-4), in Ithaca.
Habitat for Humanity helps families build and improve places to call home . We believe affordable housing
plays a critical role in strong and stable communities. Our affiliate serves all of Tompkins and Cortland
Counties but our current focus area for new construction and rehabilitation is the City of Ithaca an d the
immediate surrounding area, as our program applicants continue to express that this is where they would
like to live and are searching for affordable homeownership opportunities, but are unable to find them. By
partnering with low-income, first-time homebuyers in our community, Habitat can help these families
identify and purchase decent, stable places to live that are also in proximity to where they work, shop, and
attend school.
For the potential purchase of 417 Aurora Street S and 109 Morris Avenue, Habitat for Humanity of Tompkins and
Cortland Counties proposes and can abide by the following purchase terms:








Accept property in "as is" condition
Quit claim deed, with the seller conveying a clear title
No buyer contingencies
Assume all costs/legal fees of conveyance
Agree to close promptly
Future use: Owner-occupied affordable housing, specific to first-time homebuyers with household
incomes of 30 – 60 % of AMI
Property would become part of TCHFH’s Community Housing Trust

Our proposed offer for 417 Aurora Street S is $25,000. Our proposed offer for 109 Morris Avenue is $27,500.
TCHFH would repair and rehabilitate these homes, as needed. This work would be done in partnership with the
future homeowners, as they contribute 350+ hours of “Sweat Equity” before purchasing a home with Habitat.
Our Sweat Equity requirement encompasses construction/repair of their house, and other Habitat houses, as well
as financial and homeownership training classes and other forms of community service. Upon completion of
construction and Sweat Equity, Habitat homebuyers take on an affordable mortgage and own their home.
Habitat f or Humanity of Tompkins and Cortland Counties

PO Box 4683, Ithaca, NY 14852 tel (607) 844-3529 inf o@tchabitat.com tchabitat.com

Habitat’s construction model is volunteer-driven and community-focused. Almost all of the work on these homes
would be completed by volunteers, engaging our community and simultaneously creating more advocates for
affordable housing and Habitat’s work through training and education. Habitat welcomes local student groups
and sports teams, women, corporate volunteers, faith groups, retirees, Union apprentices, and any willing
volunteer age 14 and up to join in our work. By partnering with volunteers, we reduce our construction costs and
are able to direct more funds to the creation of more homes. Volunteers benefit from free carpentry and
construction training, the opportunity to meet new people, and direct engagement in solving a major issue for our
community: the lack of affordable housing. We are not the fastest or the biggest builders in town, but our unique
approach provides benefits to everyone involved, and the community as a whole.
Habitat has long sought opportunities to build or rehabilitate homes in the City of Ithaca. For decades, this has
been cost-prohibitive, as we are out-bid by for-profit developers or landlords. Additionally, suitable properties
within the City aren’t on the market for long, and we sometimes can’t evaluate a property or make an offer as fast
as other organizations and developers. Even in this situation, with these offers, we realize that we are unlikely to
outbid other interested parties.
The two homes which we’ve built in Ithaca, at 208 and 210 Third Street, were a rare but fantastic opportunity for
us to build in the City. We recruited many new volunteers thanks to the ease of access and visibility which came
along with that location. We also had increased interest from funders, and significantly increased interest from
applicants who are seeking affordable homeownership opportunities within the City. The Exantus and Maataoui
families are thriving in their homes, and we’d love to help more local families build strength, stability and selfreliance through the purchase of an affordable Habitat house in Ithaca.
Our Community Land Trust makes it possible for Habitat homebuyers to afford their homes. Through this Trust,
Habitat maintains ownership of the land upon which we build and our homebuyers purchase only their house.
This allows us to reduce their purchase price, calculate an adjusted assessed value, and reduce their property
taxes accordingly. Habitat homes are taxable and homeowners do pay taxes on their homes, Habitat is a taxexempt organization and we do not pay tax on the land which we maintain in our Trust.
If you have any questions, please don’t hesitate to contact me at shannon@tchabitat.com or (315) 720-2688
(cell), (607) 844-3529 (office).

Thanks very much for your consideration,
Shannon MacCarrick
Executive Director
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Property Description Report For: 109 Morris Ave,
Municipality of City of Ithaca
Status:

Active

Roll Section:

Taxable

Swis:

500700

Tax Map ID #:

44.-5-4

Property Class:

210 - 1 Family Res

Site:

RES 1

In Ag. District:

No

Site Property Class:

210 - 1 Family Res

Zoning Code:

R-2b

Neighborhood Code:

70104

Total Acreage/Size:

24.5 x 76

School District:

Ithaca

Land Assessment:

2021 - $16,300
2020 - $16,300

Total Assessment:

2021 - $120,000
2020 - $120,000

Full Market Value:

2021 - $120,000
2020 - $120,000

Equalization Rate:

2021 - 100.00%
2020 - 100.00%

Property Desc:

Deed Book:

2017

Deed Page:

5164

Grid East:

841325

Grid North:

891054

Living Area:

812 sq. ft.

First Story Area:

476 sq. ft.

Second Story Area:

336 sq. ft.

Half Story Area:

0 sq. ft.

Additional Story Area:

0 sq. ft.

3/4 Story Area:

0 sq. ft.

Finished Basement:

0 sq. ft.

Number of Stories:

2

Finished Rec Room

0 sq. ft.

Finished Area Over
Garage

0 sq. ft.

Building Style:

Old style

Bathrooms (Full - Half): 1 - 0

Bedrooms:

3

Kitchens:

1

Fireplaces:

0

Basement Type:

Partial

Porch Type:

Porch-coverd

Porch Area:

44.00

Basement Garage Cap:

0

Attached Garage Cap:

0.00 sq. ft.

Overall Condition:

Normal

Overall Grade:

Economy

Year Built:

1920

Area

Structure

Utilities
Sewer Type:

Comm/public

Water Supply:

Comm/public

Utilities:

Gas & elec

Heat Type:

Hot air

Fuel Type:

Natural Gas

Central Air:

No

5/13/2021, 10:19 AM
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Improvements
Structure

Size

Grade

Condition

Year

Replacement Cost

Porch-coverd

44.00 sq ft

Economy

Normal

1986

$0

Porch-coverd

60.00 sq ft

Economy

Normal

1920

$0

Taxes
Year

Description

Amount

* Taxes reflect exemptions, but may not include recent changes in
assessment.

5/13/2021, 10:19 AM
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Property Description Report For: 417 Aurora St S,
Municipality of City of Ithaca
Status:

Active

Roll Section:

Taxable

Swis:

500700

Tax Map ID #:

81.-6-5

Property Class:

210 - 1 Family Res

Site:

RES 1

In Ag. District:

No

Site Property Class:

210 - 1 Family Res

Zoning Code:

R-2a

Neighborhood Code:

70106

Total Acreage/Size:

67 x 132

School District:

Ithaca

Land Assessment:

2021 - $60,200
2020 - $60,200

Total Assessment:

2021 - $100,000
2020 - $100,000

Full Market Value:

2021 - $100,000
2020 - $100,000

Equalization Rate:

2021 - 100.00%
2020 - 100.00%

Property Desc:

Deed Book:

50352

Deed Page:

9001

Grid East:

844232

Grid North:

887537

Living Area:

1,414 sq. ft.

First Story Area:

952 sq. ft.

Second Story Area:

0 sq. ft.

Half Story Area:

0 sq. ft.

Additional Story Area:

0 sq. ft.

3/4 Story Area:

462 sq. ft.

Finished Basement:

0 sq. ft.

Number of Stories:

1.7

Finished Rec Room

0 sq. ft.

Finished Area Over
Garage

0 sq. ft.

Building Style:

Old style

Bathrooms (Full - Half): 1 - 0

Bedrooms:

3

Kitchens:

1

Fireplaces:

1

Basement Type:

Partial

Porch Type:

Porch-enclsd

Porch Area:

280.00

Basement Garage Cap:

0

Attached Garage Cap:

0.00 sq. ft.

Overall Condition:

Fair

Overall Grade:

Average

Year Built:

1890

Area

Structure

Utilities
Sewer Type:

Comm/public

Water Supply:

Comm/public

Utilities:

Gas & elec

Heat Type:

Hot air

Fuel Type:

Natural Gas

Central Air:

No

5/13/2021, 10:22 AM
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Improvements
Structure

Size

Grade

Condition

Year

Replacement Cost

Gar-1.0 det

22 × 12

Economy

Fair

1890

$0

Porch-enclsd

280.00 sq ft

Average

Normal

1890

$0

Porch-coverd

160.00 sq ft

Average

Normal

1972

$0

Porch-coverd

275.00 sq ft

Average

Normal

1890

$0

Land Types
Type

Size

Primary

67 × 132

Taxes
Year

Description

Amount

* Taxes reflect exemptions, but may not include recent changes in
assessment.

5/13/2021, 10:22 AM

Short Environmental Assessment Form
Part 1 - Project Information

Instructions for Completing
Part 1 - Project Information. The applicant or project sponsor is responsible for the completion of Part 1. Responses
become part of the application for approval or funding, are subject to public review, and may be subject to further verification.
Complete Part 1 based on information currently available. If additional research or investigation would be needed to fully
respond to any item, please answer as thoroughly as possible based on current information.
Complete all items in Part 1. You may also provide any additional information which you believe will be needed by or useful
to the lead agency; attach additional pages as necessary to supplement any item.
Part 1 - Project and Sponsor Information
Name of Action or Project:
Sale of Property Acquired Through Tax Foreclosure, 109 Morris Avenue and 417 S. Aurora Street

Project Location (describe, and attach a location map):
109 Morris Avenue and 417 S. Aurora Street, Ithaca, NY

Brief Description of Proposed Action:
Sale of Properties scheduled for City acquisition through tax foreclosure proceedings to Habitat for Humanity of Tompkins and Corland
Counties, Inc. to rehabilitate for sale to a low-income homeowners.

Name of Applicant or Sponsor:

Telephone:
E-Mail:

City of Ithaca

607-274-6501

mayormyrick@cityofithaca.org

Address:
108 E. Green Street

City/PO:
Ithaca

State:

Zip Code:

NY

14850

1. Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?
If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that
may be affected in the municipality and proceed to Part 2. If no, continue to question 2.

NO

2. Does the proposed action require a permit, approval or funding from any other governmental Agency?
If Yes, list agency(s) name and permit or approval:

NO

3.a. Total acreage of the site of the proposed action?
b. Total acreage to be physically disturbed?
c. Total acreage (project site and any contiguous properties) owned
or controlled by the applicant or project sponsor?

9 Forest
9 Agriculture
9 Parkland

9 Aquatic

✔

✔

0.21 acres
___________
___________
0 acres

___________acres
0.21

4. Check all land uses that occur on, adjoining and near the proposed action.
9 Urban
9 Rural (non-agriculture) 9 Industrial 9 Commercial
✔

✔
9 Residential (suburban)

9 Other (specify): _________________________
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YES

YES

NO

5. Is the proposed action,
a. A permitted use under the zoning regulations?

YES

N/A

✔

b. Consistent with the adopted comprehensive plan?

✔

6. Is the proposed action consistent with the predominant character of the existing built or natural
landscape?

NO

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?
If Yes, identify: __________________________________________________________________________
_______________________________________________________________________________________

NO

8. a. Will the proposed action result in a substantial increase in traffic above present levels?

NO

YES

✔
YES

✔
YES

✔
b. Are public transportation service(s) available at or near the site of the proposed action?

✔

c. Are any pedestrian accommodations or bicycle routes available on or near site of the proposed action?
9. Does the proposed action meet or exceed the state energy code requirements?
If the proposed action will exceed requirements, describe design features and technologies:
_______________________________________________________________________________________
Not
applicable
_______________________________________________________________________________________
10. Will the proposed action connect to an existing public/private water supply?

✔
NO

YES

NO

YES

If No, describe method for providing potable water: ______________________________________
_______________________________________________________________________________________
11. Will the proposed action connect to existing wastewater utilities?

✔
NO

If No, describe method for providing wastewater treatment: ________________________________
_______________________________________________________________________________________

✔

12. a. Does the site contain a structure that is listed on either the State or National Register of Historic
Places?
b. Is the proposed action located in an archeological sensitive area?

NO

13. a. Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain
wetlands or other waterbodies regulated by a federal, state or local agency?

NO

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _______________
_______________________________________________________________________________________
_______________________________________________________________________________________

YES

YES

✔

✔
YES

✔

✔

14. Identify the typical habitat types that occur on, or are likely to be found on the project site. Check all that apply:
 Shoreline
 Forest
 Agricultural/grasslands
 Early mid-successional
✔ Urban
 Wetland

 Suburban
15. Does the site of the proposed action contain any species of animal, or associated habitats, listed
by the State or Federal government as threatened or endangered?

NO

16. Is the project site located in the 100 year flood plain?

NO

17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes,
 YES
a. Will storm water discharges flow to adjacent properties?
 NO

NO

YES

✔
YES

✔

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
 YES
If Yes, briefly describe:
 NO
_______________________________________________________________________________________
_______________________________________________________________________________________
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✔

YES

18. Does the proposed action include construction or other activities that result in the impoundment of
water or other liquids (e.g. retention pond, waste lagoon, dam)?
If Yes, explain purpose and size: ____________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

19. Has the site of the proposed action or an adjoining property been the location of an active or closed
solid waste management facility?
If Yes, describe: _________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed) for hazardous waste?
If Yes, describe: __________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

YES

✔
YES

✔
YES

✔

I AFFIRM THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY
KNOWLEDGE
Nels Bohn, IURA Director of Community Development
Applicant/sponsor name: ___________________________________________

Signature: _______________________________________________________

PRINT FORM
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May 14, 2021
Date: ___________________________

Agency Use Only [If applicable]
Project: 109 Morris Ave/417 S. Aurora St.
Date:

Short Environmental Assessment Form
Part 2 - Impact Assessment

Part 2 is to be completed by the Lead Agency.

Answer all of the following questions in Part 2 using the information contained in Part 1 and other materials submitted by
the project sponsor or otherwise available to the reviewer. When answering the questions the reviewer should be guided by
the concept “Have my responses been reasonable considering the scale and context of the proposed action?”

No, or
small
impact
may
occur
1.

Will the proposed action create a material conflict with an adopted land use plan or zoning
regulations?

✔

2. Will the proposed action result in a change in the use or intensity of use of land?

✔

3. Will the proposed action impair the character or quality of the existing community?

✔

4. Will the proposed action have an impact on the environmental characteristics that caused the
establishment of a Critical Environmental Area (CEA)?

✔

5. Will the proposed action result in an adverse change in the existing level of traffic or
affect existing infrastructure for mass transit, biking or walkway?

✔

6.

Will the proposed action cause an increase in the use of energy and it fails to incorporate
reasonably available energy conservation or renewable energy opportunities?

7. Will the proposed action impact existing:
a. public / private water supplies?

✔
✔

b. public / private wastewater treatment utilities?

✔

8. Will the proposed action impair the character or quality of important historic, archaeological,
architectural or aesthetic resources?

✔

9. Will the proposed action result in an adverse change to natural resources (e.g., wetlands,
waterbodies, groundwater, air quality, flora and fauna)?

✔

10. Will the proposed action result in an increase in the potential for erosion, flooding or drainage
problems?

✔

11. Will the proposed action create a hazard to environmental resources or human health?

✔

PRINT FORM
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Moderate
to large
impact
may
occur

Agency Use Only [If applicable]
Project:

Habitat

Date:

Short Environmental Assessment Form
Part 3 Determination of Significance
For every question in Part 2 that was answered “moderate to large impact may occur”, or if there is a need to explain why a
particular element of the proposed action may or will not result in a significant adverse environmental impact, please
complete Part 3. Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that
have been included by the project sponsor to avoid or reduce impacts. Part 3 should also explain how the lead agency
determined that the impact may or will not be significant. Each potential impact should be assessed considering its setting,
probability of occurring, duration, irreversibility, geographic scope and magnitude. Also consider the potential for shortterm, long-term and cumulative impacts.

Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action may result in one or more potentially large or significant adverse impacts and an
environmental impact statement is required.
✔ Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action will not result in any significant adverse environmental impacts.
City of Ithaca Common Council
_________________________________________________
Name of Lead Agency

May
14, 2021
_______________________________________________

Nels Bohn
_________________________________________________

IURA
Director of Community Development
_______________________________________________

_________________________________________________
Signature of Responsible Officer in Lead Agency

_______________________________________________
Signature of Preparer (if different from Responsible Officer)

Print or Type Name of Responsible Officer in Lead Agency

PRINT FORM

Date

Title of Responsible Officer

Page 2 of 2

5.4 A Sale of Property Acquired Through Tax Foreclosure for Affordable Housing, 215
Cleveland Avenue – Declaration of Lead Agency
WHEREAS, the State Environmental Quality Review Act (“SEQRA”) and Chapter 176 of the
City Code, the City Environmental Quality Review Ordinance (“CEQRO”), require that a lead
agency be established for conducting environmental review of any action subject to such
review, in accordance with state and local environmental law, and
WHEREAS, SEQRA specifies that the lead agency shall be that agency which has primary
responsibility for approving, funding or carrying out the proposed action, and
WHEREAS, the proposed action is conveyance of property located at 215 Cleveland Avenue
to be acquired through tax foreclosure to Ithaca Neighborhood Housing Services, Inc. for
rehabilitation and sale to a low-to-moderate income homebuyer, which is an “Unlisted” Action
pursuant to CEQRO, thereby requiring environmental review, and
WHEREAS, no other agency has jurisdiction to fund, approve or undertake the action; now,
therefore, be it
RESOLVED, That the Common Council of the City of Ithaca does hereby declare itself as
lead agency for the environmental review of this proposed action.
5.4 B Sale of Property Acquired Through Tax Foreclosure for Affordable Housing, 215
Cleveland Avenue – Environmental Review
WHEREAS, the Common Council is considering sale of property acquired through tax
foreclosure proceedings located at 215 Cleveland Avenue to Ithaca Neighborhood Housing
Services, Inc. for rehabilitation and sale to a low- to moderate-income homebuyer, and
WHEREAS, the City of Ithaca Common Council declared itself Lead Agency for the
environmental review of this proposed action, and
WHEREAS, the proposed action is categorized as an “Unlisted” action under the City
Environmental Quality Review Ordinance (CEQRO), and
WHEREAS, the City of Ithaca Common Council, acting as Lead Agency for the
environmental review, has reviewed and accepted as adequate a Short Environmental
Assessment Form, prepared by Ithaca Urban Renewal Agency staff; now, therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby determines that the proposed
action will result in no significant impact on the environment and that a Negative Declaration
for purposes of Article 8 of the Environmental Conservation Law be filed in accordance with
the provisions of Part 617 of the State Environmental Quality Review Act.

5.4 C Sale of Property Acquired Through Tax Foreclosure For Affordable Housing, 215
Cleveland Avenue – Action
WHEREAS, the City of Ithaca has received proposals from various not-for-profit corporations
to acquire the following parcels scheduled to be acquired through foreclosure for nonpayment
of taxes/fees:
Tax
Map

Address

#79.-5-6

215
Cleveland
Ave.

#44.-5-4

107 Morris
Ave.

#81.-6-5

417 S.
Aurora St.

and,

Use
single
family
dwelling
single
family
dwelling
single
family
dwelling

Lot Size

Living
Area

Assesse
d Value

Total Due
City

3,300 sf

750 sf

$115,000 $11,452.40

1,860 sf

850 sf

$120,000 $10,351.18

8,844 sf 1,414 sf

$100,000

$6,662.48

WHEREAS, Ithaca Neighborhood Housing Services, Inc. (INHS) submitted a proposal dated
May 13, 2021 to acquire the property located at 215 Cleveland Avenue to create a new,
permanently affordable Community Housing Trust home for sale to low- and moderateincome homebuyer, and
WHEREAS, INHS agrees to pay all taxes, fees, and penalties due to all taxing jurisdictions,
and
WHEREAS, the Common Council seeks to expand the supply of affordable, for-sale homes
in the City, and
WHEREAS, it is the duty of the City Chamberlain to enforce the collection of tax liens on real
property, and
WHEREAS, Section C-44 of the City Charter adopts the procedures for collection of unpaid
taxes as set forth by New York Real Property Tax Law of New York State (RPTL), and
WHEREAS, §1166 RPTL authorizes the City to sell and convey tax foreclosed property to
another party with or without advertising for bids if confirmed by a majority vote of the
Common Council or at public auction to the highest bidder without Common Council
approval, and
WHEREAS, the Common Council recognizes that a decision to withhold this parcel from the
public auction and sell for an affordable housing use may result in a lower purchase price but
will result in an increased supply of affordable, quality, owner-occupied housing, and
enhance neighborhood stability, and

WHEREAS, the City of Ithaca Common Council, acting as Lead Agency in the environmental
review, determined that the proposed action will result in no significant impact on the
environment and issued a Negative Declaration in accordance the City of Ithaca
Environmental Quality Review Ordinance; now, therefore, be it
RESOLVED, That the City of Ithaca Common Council hereby directs the Chamberlain to
withhold the following property scheduled to be acquired through tax foreclosure proceedings
from the public auction:
• Tax map parcel #79.-5-6, 215 Cleveland Avenue, and be it further
RESOLVED, That the Common Council for the City of Ithaca hereby authorizes the sale of
property located at 215 Cleveland Avenue, tax map parcel #79.-5-6, subject to the following
terms:
10. Purchaser: Ithaca Neighborhood Housing Services, Inc.
11. Price: amount sufficient to pay all taxes, fees, and penalties due to all taxing
jurisdictions
12. Use: affordable, owner-occupied housing
13. Condition of Property: “as is”
14. Deed: quit claim deed
15. Closing Costs/Legal Fees: responsibility of buyer
16. Buyer Contingencies: none
17. Seller Contingency: Sale is subject to City acquisition of title to the property through
tax foreclosure proceedings. City reserves the right to allow the current property
owner to redeem property with additional penalties up until the date of City acquisition
of title to the property.
18. Schedule: closing on sales transaction shall occur promptly upon City taking title
and, be it further
RESOLVED, That the Mayor, subject to advice from the City Attorney, is authorized to sign
any and all documents to execute this resolution.

May 13, 2021
The Honorable Svante Myrick
Mayor of Ithaca
108 E. Green Street
Ithaca, NY 14850
Re: Tax foreclosure – 215 Cleveland Avenue
Dear Mayor Myrick,
INHS respectfully requests the opportunity to purchase 215 Cleveland Avenue directly from the City of
Ithaca, rather than via a County auction, should the City proceed to foreclosure on the property. This
transfer would facilitate the creation of a new, permanently affordable Community Housing Trust home, in
a cost-effective way that will allow INHS to best use the funding sources that support our for-sale
developments.
Terms
INHS agrees to the City’s terms, including accepting the properties in “as-is” condition; a quitclaim deed;
assuming all costs and legal fees of the transfer; and closing promptly. Purchase price offered would be
the total of all taxes, fees, and penalties due to all taxing jurisdictions. Approval of the INHS Board of
Directors is required for purchase or sale of any real estate; this contingency will be satisfied well in advance
of the City taking title.
Proposed use
This is a small house—2 bedrooms and approximately 750 square feet—on a quiet street in a historically
diverse neighborhood. It is one of the more affordable parts of the City, though it, too, is feeling the pressure
of gentrification. The owners of record are believed to live downstate; it is unclear whether the home’s
occupants are family or unrelated to the owners. INHS would work with the occupants to enable them to
stay in the home as Community Housing Trust (CHT) owners, if that is feasible and their desire. This
would allow them not only to retain their home, but also to build equity in a property in which they had
previously been tenants.
INHS is uncertain as to the structural or cosmetic condition of the house, but it is assumed that some amount
of rehabilitation work would be required. CHT homes are rehabilitated to be safe, energy efficient, and
comfortable. All systems, components, and appliances will be in excellent condition, to ensure that
operating costs and maintenance are affordable and manageable for the long-term. Depending on the extent
of the work needed, it may not be possible for the occupants to remain in the home during rehabilitation, in
which case INHS would facilitate relocation housing, as when our rental homes are undergoing substantial
repair.
Upon completion, the house would become part of the Community Housing Trust, to be sold at a price
affordable to a first-time homebuyer earning less than 80% of Ithaca area median income (anticipated at
approximately $130,000 - $140,000). If the current occupants meet these requirements and wish to
purchase the home, INHS would assist them in obtaining financing to meet their needs, which typically

includes a first mortgage from another lending institution as well as down payment and closing cost funds
from INHS. If purchasing the home is not financially feasible for the occupants, or they do not wish to do
so, then the house would be open for sale to other eligible CHT buyers.
Community Housing Trust homes are eligible for a special reduced tax assessment, per NYS Real Property
Tax Law 467j. They may be assessed at their restricted resale value, rather than at market value, which
provides CHT owners a tax savings that greatly contributes to the homes’ affordability. A CHT home’s
value may appreciate at to 2% per year (the restricted resale value), which allows the owner to build equity
and wealth in their home, while ensuring its affordability to future homeowners. In the case of 215
Cleveland Avenue, the home is currently assessed at $115,000; upon its rehabilitation and sale to a CHT
homebuyer, the new assessment at the anticipated selling price would result in a small net increase in
property tax for the local jurisdictions.
INHS believes that the acquisition of this property and conversion to a permanently affordable Community
Housing Trust home will be a long-term benefit to the community, and we appreciate the
City’s consideration of this proposal. Please contact me or Leslie Ackerman, Community Housing Trust
Manager, with any questions.
Respectfully,

Johanna Anderson
Executive Director
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Property Description Report For: 215 Cleveland Ave,
Municipality of City of Ithaca
Status:

Active

Roll Section:

Taxable

Swis:

500700

Tax Map ID #:

79.-5-6

Property Class:

210 - 1 Family Res

Site:

RES 1

In Ag. District:

No

Site Property Class:

210 - 1 Family Res

Zoning Code:

R-2b

Neighborhood Code:

70118

Total Acreage/Size:

33 x 100

School District:

Ithaca

Land Assessment:

2021 - $26,600
2020 - $26,600

Total Assessment:

2021 - $115,000
2020 - $115,000

Full Market Value:

2021 - $115,000
2020 - $115,000

Equalization Rate:

2021 - 100.00%
2020 - 100.00%

Property Desc:

Deed Book:

478

Deed Page:

913

Grid East:

840796

Grid North:

887997

Living Area:

750 sq. ft.

First Story Area:

540 sq. ft.

Second Story Area:

0 sq. ft.

Half Story Area:

0 sq. ft.

Additional Story Area:

0 sq. ft.

3/4 Story Area:

210 sq. ft.

Finished Basement:

0 sq. ft.

Number of Stories:

1.7

Finished Rec Room

0 sq. ft.

Finished Area Over
Garage

0 sq. ft.

Building Style:

Old style

Bathrooms (Full - Half): 1 - 0

Bedrooms:

2

Kitchens:

1

Fireplaces:

1

Basement Type:

Partial

Porch Type:

Porch-coverd

Porch Area:

40.00

Basement Garage Cap:

0

Attached Garage Cap:

0.00 sq. ft.

Overall Condition:

Fair

Overall Grade:

Economy

Year Built:

1880

Area

Structure

Utilities
Sewer Type:

Comm/public

Water Supply:

Comm/public

Utilities:

Gas & elec

Heat Type:

Hot air

Fuel Type:

Natural Gas

Central Air:

No
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Improvements
Structure

Size

Grade

Condition

Year

Porch-coverd

40.00 sq ft

Economy

Normal

1880

Replacement Cost
$0

Land Types
Type

Size

Primary

33 × 100

Taxes
Year

Description

Amount

* Taxes reflect exemptions, but may not include recent changes in
assessment.
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Short Environmental Assessment Form
Part 1 - Project Information

Instructions for Completing
Part 1 - Project Information. The applicant or project sponsor is responsible for the completion of Part 1. Responses
become part of the application for approval or funding, are subject to public review, and may be subject to further verification.
Complete Part 1 based on information currently available. If additional research or investigation would be needed to fully
respond to any item, please answer as thoroughly as possible based on current information.
Complete all items in Part 1. You may also provide any additional information which you believe will be needed by or useful
to the lead agency; attach additional pages as necessary to supplement any item.
Part 1 - Project and Sponsor Information
Name of Action or Project:
Sale of Property Acquired Through Tax Foreclosure, 109 Morris Avenue and 417 S. Aurora Street

Project Location (describe, and attach a location map):
109 Morris Avenue and 417 S. Aurora Street, Ithaca, NY

Brief Description of Proposed Action:
Sale of Properties scheduled for City acquisition through tax foreclosure proceedings to Habitat for Humanity of Tompkins and Corland
Counties, Inc. to rehabilitate for sale to a low-income homeowners.

Name of Applicant or Sponsor:

Telephone:
E-Mail:

City of Ithaca

607-274-6501

mayormyrick@cityofithaca.org

Address:
108 E. Green Street

City/PO:
Ithaca

State:

Zip Code:

NY

14850

1. Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?
If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that
may be affected in the municipality and proceed to Part 2. If no, continue to question 2.

NO

2. Does the proposed action require a permit, approval or funding from any other governmental Agency?
If Yes, list agency(s) name and permit or approval:

NO

3.a. Total acreage of the site of the proposed action?
b. Total acreage to be physically disturbed?
c. Total acreage (project site and any contiguous properties) owned
or controlled by the applicant or project sponsor?

9 Forest
9 Agriculture
9 Parkland

9 Aquatic

✔

✔

0.21 acres
___________
___________
0 acres

___________acres
0.21

4. Check all land uses that occur on, adjoining and near the proposed action.
9 Urban
9 Rural (non-agriculture) 9 Industrial 9 Commercial
✔

✔
9 Residential (suburban)

9 Other (specify): _________________________
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YES

YES

NO

5. Is the proposed action,
a. A permitted use under the zoning regulations?

YES

N/A

✔

b. Consistent with the adopted comprehensive plan?

✔

6. Is the proposed action consistent with the predominant character of the existing built or natural
landscape?

NO

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?
If Yes, identify: __________________________________________________________________________
_______________________________________________________________________________________

NO

8. a. Will the proposed action result in a substantial increase in traffic above present levels?

NO

YES

✔
YES

✔
YES

✔
b. Are public transportation service(s) available at or near the site of the proposed action?

✔

c. Are any pedestrian accommodations or bicycle routes available on or near site of the proposed action?
9. Does the proposed action meet or exceed the state energy code requirements?
If the proposed action will exceed requirements, describe design features and technologies:
_______________________________________________________________________________________
Not
applicable
_______________________________________________________________________________________
10. Will the proposed action connect to an existing public/private water supply?

✔
NO

YES

NO

YES

If No, describe method for providing potable water: ______________________________________
_______________________________________________________________________________________
11. Will the proposed action connect to existing wastewater utilities?

✔
NO

If No, describe method for providing wastewater treatment: ________________________________
_______________________________________________________________________________________

✔

12. a. Does the site contain a structure that is listed on either the State or National Register of Historic
Places?
b. Is the proposed action located in an archeological sensitive area?

NO

13. a. Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain
wetlands or other waterbodies regulated by a federal, state or local agency?

NO

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _______________
_______________________________________________________________________________________
_______________________________________________________________________________________

YES

YES

✔

✔
YES

✔

✔

14. Identify the typical habitat types that occur on, or are likely to be found on the project site. Check all that apply:
 Shoreline
 Forest
 Agricultural/grasslands
 Early mid-successional
✔ Urban
 Wetland

 Suburban
15. Does the site of the proposed action contain any species of animal, or associated habitats, listed
by the State or Federal government as threatened or endangered?

NO

16. Is the project site located in the 100 year flood plain?

NO

17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes,
 YES
a. Will storm water discharges flow to adjacent properties?
 NO

NO

YES

✔
YES

✔

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
 YES
If Yes, briefly describe:
 NO
_______________________________________________________________________________________
_______________________________________________________________________________________
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✔

YES

18. Does the proposed action include construction or other activities that result in the impoundment of
water or other liquids (e.g. retention pond, waste lagoon, dam)?
If Yes, explain purpose and size: ____________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

19. Has the site of the proposed action or an adjoining property been the location of an active or closed
solid waste management facility?
If Yes, describe: _________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed) for hazardous waste?
If Yes, describe: __________________________________________________________________________
_______________________________________________________________________________________
_______________________________________________________________________________________

NO

YES

✔
YES

✔
YES

✔

I AFFIRM THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY
KNOWLEDGE
Nels Bohn, IURA Director of Community Development
Applicant/sponsor name: ___________________________________________

Signature: _______________________________________________________

PRINT FORM
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May 14, 2021
Date: ___________________________

Agency Use Only [If applicable]
Project: 109 Morris Ave/417 S. Aurora St.
Date:

Short Environmental Assessment Form
Part 2 - Impact Assessment

Part 2 is to be completed by the Lead Agency.

Answer all of the following questions in Part 2 using the information contained in Part 1 and other materials submitted by
the project sponsor or otherwise available to the reviewer. When answering the questions the reviewer should be guided by
the concept “Have my responses been reasonable considering the scale and context of the proposed action?”

No, or
small
impact
may
occur
1.

Will the proposed action create a material conflict with an adopted land use plan or zoning
regulations?

✔

2. Will the proposed action result in a change in the use or intensity of use of land?

✔

3. Will the proposed action impair the character or quality of the existing community?

✔

4. Will the proposed action have an impact on the environmental characteristics that caused the
establishment of a Critical Environmental Area (CEA)?

✔

5. Will the proposed action result in an adverse change in the existing level of traffic or
affect existing infrastructure for mass transit, biking or walkway?

✔

6.

Will the proposed action cause an increase in the use of energy and it fails to incorporate
reasonably available energy conservation or renewable energy opportunities?

7. Will the proposed action impact existing:
a. public / private water supplies?

✔
✔

b. public / private wastewater treatment utilities?

✔

8. Will the proposed action impair the character or quality of important historic, archaeological,
architectural or aesthetic resources?

✔

9. Will the proposed action result in an adverse change to natural resources (e.g., wetlands,
waterbodies, groundwater, air quality, flora and fauna)?

✔

10. Will the proposed action result in an increase in the potential for erosion, flooding or drainage
problems?

✔

11. Will the proposed action create a hazard to environmental resources or human health?

✔

PRINT FORM
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Moderate
to large
impact
may
occur

Agency Use Only [If applicable]
Project:

Habitat

Date:

Short Environmental Assessment Form
Part 3 Determination of Significance
For every question in Part 2 that was answered “moderate to large impact may occur”, or if there is a need to explain why a
particular element of the proposed action may or will not result in a significant adverse environmental impact, please
complete Part 3. Part 3 should, in sufficient detail, identify the impact, including any measures or design elements that
have been included by the project sponsor to avoid or reduce impacts. Part 3 should also explain how the lead agency
determined that the impact may or will not be significant. Each potential impact should be assessed considering its setting,
probability of occurring, duration, irreversibility, geographic scope and magnitude. Also consider the potential for shortterm, long-term and cumulative impacts.

Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action may result in one or more potentially large or significant adverse impacts and an
environmental impact statement is required.
✔ Check this box if you have determined, based on the information and analysis above, and any supporting documentation,
that the proposed action will not result in any significant adverse environmental impacts.
City of Ithaca Common Council
_________________________________________________
Name of Lead Agency

May
14, 2021
_______________________________________________

Nels Bohn
_________________________________________________

IURA
Director of Community Development
_______________________________________________

_________________________________________________
Signature of Responsible Officer in Lead Agency

_______________________________________________
Signature of Preparer (if different from Responsible Officer)

Print or Type Name of Responsible Officer in Lead Agency

PRINT FORM

Date

Title of Responsible Officer
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5.5 2021 CDBG-CV Funding Allocations: City of Ithaca HUD Entitlement Program
WHEREAS, the City of Ithaca (City) has been awarded CARES Act funding known as
Community Development Block Grant-CV (CDBG-DV) designated for coronavirus relief,
and
WHEREAS, CARES Act allocations were based on the annual formula allocation of funds
to address community development needs through the U.S. Department of Housing &
Urban Development (HUD) Entitlement Program from the Community Development Block
Grant (CDBG) Program,
WHEREAS, the City has contracted with the Ithaca Urban Renewal Agency (IURA) to
administer, implement and monitor the City’s HUD Entitlement program in compliance
with all applicable regulations, and
WHEREAS, as a Substantial Amendment to a City of Ithaca’s 2019 Action Plan, CARES
Act-funded activities must be submitted to HUD to access CDBG-CV funding allocated to
the City, and
WHEREAS, the draft 2021 CDBG-CV Funding Allocations plan identifies a specific list of
budgeted community development activities to be funded from the CARES Act allocation
of CDBG-CV funds administered by the IURA, and
WHEREAS, funding available to be allocated through the draft 2021 CDBG-CV Funding
Allocations plan totals $68,089.60, and
WHEREAS, CDBG-CV funds in the amount of $63,089.60 will be added to draft 2021
Action Plan funds of $$1,324,511.56 to arrive at the total amount of $1,387,601.16
indicated on the “IURA-Adopted Draft City of Ithaca 2021 Action Plan & CDBG-CV
Funding Allocations” summary matrix dated April 15, 2021, and
WHEREAS, the IURA utilized an open and competitive project selection process for
development of the 2021 CDBG-CV Funding Allocations plan in accordance with the City
of Ithaca Citizen Participation Plan, and
WHEREAS, the IURA developed a draft 2021 CDBG-CV Funding Allocations plan for
public comment and Common Council consideration, and
WHEREAS, a public hearing on the draft 2021 CDBG-CV Funding Allocations plan was
held on May 17, 2021, now, therefore, be it
RESOLVED, that the Common Council for the City of Ithaca hereby adopts an
amendment to the 2019 Action Plan to allocate CDBG-CV funds according to the draft
2021 CDBG-CV Funding Allocations plan, dated April 15, 2021, for allocation of the City’s
CARES Act award, and be it further

RESOLVED, that the Urban Renewal Plan shall be amended to include activities funded
in the adopted 2021 Action Plan.

108 E. Green St.
Ithaca, NY 14850
(607) 274-6565

SUMMARY OF PUBLIC COMMENT
2021 Annual Action Plan (AAP) and
Plan for Allocation of Remaining CARES Act CDBG-CV for COVID-specific Projects

Two comments were received during the planning process; one for a project proposed to the
2021 AAP and one for a project proposed for the CARES Act Allocations. Neither of the
proposed projects commented upon were recommended for funding, thus, neither project
appears in the Recommended 2021 AAP or Recommended Plan for Allocation of Remaining
CARES Act Funds.

PUBLIC COMMENT - 2021 Annual Action Plan
RE: “Larger Shelter/Expanded PSH” Proposal submitted by St. Johns’ Community
Services (SJCS) Proposal
One comment received, summarized below.
Capacity
● Organization has difficulty sustaining and managing the resources (facilities, staffing,
services provided) it currently has, which casts doubt on its ability to manage expanded
operations.
● If funding is awarded, [the commenter] recommends contract spell out specific
guidelines regarding concerns expressed.
Facilities/Maintenance
● Repairs or replacements are not made in a timely manner.
● Broken showers.
● Broken restrooms.
● Broken containers for disposal of needles - needles can be removed.
○ Access to dirty needles becomes larger public health concern.
Staffing
● Lack of adequate supervision
○ On site: Supervisors are not on-site to observe services as provided by staff or
to support staff.

●

○ Off-site: Supervisors often not available at specified off-site locations.
Client Care
○ (Some) staff members do not have adequate skills to work effectively with
people experiencing mental illness, substance abuse disorder, trauma, traumatic
brain injury, domestic violence and other conditions.
○ (Some) staff members have been unable to recognize the above conditions in
clients, which results in staff members “doubting” the clients have conditions;
interacting with clients unkindly, or otherwise not providing care.
○ Training is inadequate and/or has not increased skills of some staff members.
○ Jobs are low-paying which creates problems in attracting adequate candidate
pools, retention, and performance.

Expanded Shelter
● What is the plan for number of people per room in Permanent Supportive Housing?
● What is the plan for number of people per room in the Shelter?
● Concerns that overcrowding (even in “non-Covid”) times will occur.
● Safety-specific concerns:
○ Process for providing shelter for sex offenders.
○ Process for providing shelter to people with Orders of Protection against others in
the shelter.
○ Safety mechanism for ensuring people can’t access other areas of shelter or
PSH (especially in case of individuals separated for safety).
IURA Response to Comment
This citizen requested anonymity for comments provided. IURA Community Development
Planner Anisa Mendizabal explained that the City of Ithaca/ Ithaca Urban Renewal Agency
Citizen Participation Plan (CPP) establishes guidelines for the HUD Entitlement Program’s
public process and that the CPP does not contain a provision relating to anonymous comment.
Thus, Mendizabal did not know how anonymous comment would be handled by the Agency or
the City.
Mendizabal explained the HUD Entitlement Action Planning Process to the commenter-- why it
exists, what is expected and/or mandated by HUD-- and outlined the various opportunities for
verbal and written comment. Mendizabal explained that the standard procedure for public
comment involves collection of name and some contact information from the person
commenting.
Mendizabal responded to commenter questions about the HUD Entitlement application review
and recommendation-making process.
At the end of the discussion with the anonymous commenter, Mendizabal read her notes to the
commenter. From these notes, the summary above was created.
No other comments were received for the 2021 Annual Action Plan.

PUBLIC COMMENT - Remaining CARES Act CDBG-CV Funding
for COVID-specific Projects
RE: “Sanitation Station” Proposal submitted by Ithaca Urban Renewal Agency (IURA)
One comment received, summarized below.
This comment occurred at the IURA’s April 15, 2021 meeting, during the Public Comment
section of the agenda. This commenter spoke in favor of the application proposing a temporary
restroom. She stated that there is a high incidence of public defecation and urination due to
coronavirus-related closure of restrooms in places of business. These occurrences create
public health problems and can transmit disease. A publically-available toilet and sanitizing
facility would be a public health benefit. This person indicated that her work involves doing
regular “loops” through the service area and she could help check-in on the restroom though
she does not have the authority to sponsor the project on behalf of her agency.
IURA Response to Comment
An IURA Board Member asked the commenter, based on the comment, to remind the Board
where she worked. The commenter responded with the agency name.
The Chair of the IURA thanked the commenter.
No other comments were received for the Plan for Allocation of Remaining CARES Act Funds.
Procedural Note: The HUD Megawaiver was not implemented for these CDBG-CV allocation proposals, all of which
were solicited via Request for Proposal and reviewed concurrently and on the same schedule as the 2021 Annual
Action Plan. All projects funded through CARES Act dollars are documented within the 2019 Annual Action Plan via
the Substantial Amendment process as required by HUD.

INDIVIDUAL MEMBER FILED RESOLUTIONS
6.1 Resolution in Support of the City of Ithaca Creating the Finger Lakes Energy
Compact
WHEREAS, the City of Ithaca (City) has demonstrated its desire and commitment to be a
leader in sustainability and social equity, as exemplified by adoption of the Ithaca Green New
Deal (GND) and the Ithaca Energy Code Supplement, and
WHEREAS, to implement the GND, the City will benefit from working with a variety of
partners locally, regionally, nationally, and beyond, and
WHEREAS, implementation of the GND will be costly, by some estimates requiring about $2
billion for Ithaca alone, requiring access to funding beyond state and federal grants, and
WHEREAS, the United Nations is encouraging subnational governments and nongovernmental stakeholders to increase ambition, as compared to national goals set to reach
the Paris Agreement on Climate Change, and
WHEREAS, one specific action being encouraged is to join multi-stakeholder energy
compacts to support energy-related goals such as Sustainable Development Goal 7: Ensure
Access to Affordable, Reliable, Sustainable and Modern Energy For All, and
WHEREAS, energy compacts recognized by the United Nations are used internationally, but
there are none in the United States, and
WHEREAS, the City is in discussion about creating a local energy compact, tentatively called
the Finger Lakes Energy Compact, with Cornell University, Ithaca College, Tompkins County,
and the Town of Ithaca, and
WHEREAS, the Energy Compact would feature non-binding commitments, initiatives, and
partnerships focused on renewable energy and energy efficiency, with the objective of
reducing inequality and reducing GHG emissions by 2030, as adopted in the Ithaca GND,
and
WHEREAS, creating the first U.S.-based Energy Compact is expected to produce benefits
like enhancing regional collaboration, bringing international exposure to the Ithaca area and
improving opportunities for technical assistance and funding from multilateral institutions such
as the World Bank and the GEF, and
WHEREAS, pending creation of an Energy Compact, the City has been invited by the United
Nations to participate in a Ministerial Thematic Forum during the month of June 2021, which
is being cohosted by 13 different countries, and this could lead to participation in future UNsponsored events; now, therefore, be it

RESOLVED, That the Common Council approves creation of the Finger Lakes Energy
Compact and the City’s leadership and participation in the implementation of the Compact;
and, be it further
RESOLVED, That the City will continue to build support among local public and private
institutions, to participate in and implement the Finger Lakes Energy Compact.

CITY OF ITHACA
108 E. Green St. — Third Floor Ithaca, NY 14850-5690
JoAnn Cornish, Director
DEPARTMENT OF PLANNING, BUILDING, ZONING, & ECONOMIC DEVELOPMENT
Division of Planning & Economic Development
Planning & Development – 607-274-6550
Community Development/IURA – 607-274-6565
E-Mail: dgrunder@cityofithaca.org
To:

Common Council

From:

Luis Aguirre-Torres, Director of Sustainability

Date:

May 26, 2021

Re:

Resolution in Support of Energy Compact

This memo provides additional information meant to support discussion of the Resolution in Support of the City
of Ithaca Creating the Finger Lakes Energy Compact at the June 2, 2021 meeting of Common Council.
Summary
The City’s Green New Deal (GND) sets bold goals for improving social equity and reducing greenhouse gas
(GHG) emissions on a short time frame. As discussed in relation to adoption of the GND, accomplishing these
goals will bring numerous benefits to our area, but will require large-scale funding mechanisms and a high level
of collaboration with external organizations. We believe that participation in the United Nations’ (UN) Energy
Compacts initiative has the potential to enhance regional collaboration toward shared goals, bring international
attention to the Ithaca area, and provide access to technical assistance and funding opportunities from a variety
of sources, including multilateral institutions such as the World Bank and the Global Environment Facility
(GEF). Participation would not require binding commitments beyond those made by the City in its adoption of
the Green New Deal.
Background
The United Nations is calling on national and subnational governments, as well as civil society and private
sector, to step up ambition beyond the National Determined Contributions (NDCs) submitted by their respective
countries as part of implementing the Paris Agreement. The United States’ NDC, updated in April 2021,
contains the goal of reducing GHG emissions by about 50% by 2030.
The UN has claimed that the insufficient actions, combined with the lack of transparency and accountability,
will only continue to increase the gap between rich and the least developed countries, making this also a climate
justice issue. Hence, the UN is calling on all members of society to define and implement more ambitious
actions towards achieving “Sustainable Development Goal 7 (SDG7): Ensure Access to Affordable, Reliable,
Sustainable and Modern Energy For All.” Specifically, the UN is encouraging Energy Compacts to bring
together voluntary actions to achieve affordable and clean energy for all, and to bridge the gap between SDG7
targets and member state actions. It is expected that this effort will also substantially advance the 2030 Agenda
for Sustainable Development and the Net Zero 2050 Paris Climate Goals. You may learn more about UN
Energy Compacts here: https://www.un.org/en/energy2021/energy-compacts.
Proposed Action by the City
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As a subnational government, the City of Ithaca can participate in this global effort by creating an Energy
Compact, intended to reinforce and complement the federal government’s enhanced NDC and long-term goals.
The Energy Compact would feature non-binding, voluntary commitments, initiatives, and partnerships focused
on renewable energy and energy efficiency, with the objective of reducing inequality and reducing GHG
emissions by 2030, as adopted in the Ithaca Green New Deal.
The intention is to partner with an array of regional stakeholders to create what we are tentatively calling the
Finger Lakes Energy Compact, which would present a common set of high-level goals, as well as specific
mitigating actions and mechanisms to track progress, to be implemented by each individual stakeholder. A draft
of the Energy Compact is included at the end of this memo.
The City has initiated discussions about creating a local energy compact with Cornell University, Ithaca
College, Tompkins County, and the Town of Ithaca. Pending Common Council approval of the Resolution, the
City will continue to build support among local public and private institutions to participate in and implement
the Energy Compact.
Costs and Benefits
This would be the first U.S.-based Energy Compact, and it is expected to produce benefits like enhancing
regional collaboration, bringing international exposure to the Ithaca area, and improving opportunities for
technical assistance and funding from multilateral institutions such as the World Bank and the GEF. Creation
and implementation of the Energy Compact would not require commitment beyond what the City has already
committed to as part of the Green New Deal.
The international exposure opportunities are already apparent. Pending creation of an Energy Compact, the City
has been invited by the United Nations to participate in a Ministerial Thematic Forum during the month of June
2021, which is being cohosted by 13 different countries. This could lead to participation in UN-sponsored events
later this year.
I will be at the June 2nd Council meeting to provide additional information and answer any questions. In the
meantime, if you have any questions, please contact me at laguirretorres@cityofithaca.org.
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Finger Lakes Energy Compact
Decade of Action Agenda to advance SDG7 on sustainable energy for all, in support
of all SDGs and in line with the goals of the Paris Agreement.
The City of Ithaca and [other stakeholder name(s)], in the United States of America, recognize the
need to significantly increase the scale and speed of actions necessary to achieve SDG7, in support of
all SDGs and in line with the goals of the Paris Agreement on Climate Change.
The Finger Lakes Energy Compact serves as an ambitious action agenda extending to 2030, and
commits to advance these goals through foundational, specific and trackable actions.
The Finger Lakes Energy Compact is a living document for their commitments, to be reviewed publicly
on an annual basis and enhanced over time, with further commitments added as deemed necessary to
achieve these goals.
I.
PRINCIPLES:
The members of the Finger Lakes Energy Compact commit to the following principles:
We recognize energy’s fundamental connection to delivering the Sustainable Development
Goals and commits to actions to achieve SDG7 and to reduce inequality, enhance quality of life,
and improve human development.
We commit to supporting the achievement of universal access to sustainable energy by 2030 by
taking ambitious actions on electricity and clean energy access, as well as sustainable energy
access finance and in-kind support.
We commit to deliver on the energy transition by taking ambitious actions on sustainable energy
targets, consistent with accelerated action to SDG7 in line with the goals of the Paris Agreement
on Climate Change and complementary to Nationally Determined Contributions.
We commit to promote investment and increase financial flows towards energy access and the
energy transition, promoting public, private and philanthropic investment and strong fiscal
measures, including developing new partnerships to support the realization of the commitments
presented in the Finger Lakes Energy Compact.
We commit to sort and share data, with support as needed, linked to SDG7 indicators and, as
needed and applicable, to develop the legislative, regulatory, and policy frameworks necessary
to achieve the commitments presented in this Energy Compact, or to invest in their
implementation.
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